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Let’s see now: the bird is what a newspaper man would 
get if he worked on the Eagle and neglected to write the 
name of his paper with a capital “E.” 


In the same way, a capital “C” is indicated when you 
write or print Coke—the friendly abbreviation for 
Coca-Cola. Coke is a proper name, and correct usage 
calls for an upper-case initial. 


Also, Coke is a registered trade-mark. Good practice 
requires the owner of a trade-mark to protect it diligently. 


an eagle is the 


national bird 





ea 


So, for two very practical reasons, we keep asking you to 
use a capital “C” for Coke—please. 


Ask for it either way 
...b0th trade-marks 


mean the same thing. 


THE COCA-COLA COMPANY 
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FOR ALL STATES « 


eS EAT eeé IE 


State Tax Reports... 


® State taxation once was easy. The property tax, a franchise tax, and 
a few license taxes made up the picture. But now all this is changed. 


® New and drastic forms of taxation have been created, rates have sky- 

rocketed, more and still more tax money is demanded. Today, as never before, 
correct, continuing tax information is vital to effective, economical business management. 
And not just at return time, but all through the year. Tax control must be carefully planned, 
plans constantly revised to match the swift pace of present-day tax changes. 


* For these basic reasons Tax Men everywhere welcome the special assistance of CCH's 
State Tax Reports. 


* Forty-eight states and the District of Columbia are each individually covered by CCH's 
State Tax Reports, each state the subject of its own reporting unit. Swift, accurate, con- 
venient, the informative regular issues of each unit keep your tax facts and information 
constantly up-to-the-minute. Coverage includes new laws, amendments, regulations, rul- 
ings, court and administrative decisions, return and report forms—in short, everything 
important or helpful in the sound and effective handling of corporate or individual state 
taxes and taxation. 


Write for Full Details of Reporting for Your State 
COMMERCE, CLEARING, HOUSE, INC.. 


PUBLISHERS OF TOPICAL LAW REPORTS 








CHicaco 1 New YorK 16 WASHINGTON 4 
214 N. MICHIGAN Ave. S22 Firrty Ave. 1329 E STREET. N. W. 


CCH TOPICAL LAW REPORTS 
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American priltiee WR poaetiage 
Bar AMERICAN BAR ASSOCIATION 


Association 


J ournal published monthly 


The objects of the American Bar Association, a voluntary association of lawyers of the United States, are to 
uphold and defend the Constitution of the United States and maintain representative government; to advance 
the science of jurisprudence; to promote the administration of justice and the uniformity of legislation and of judi- 
cial decisions throughout the nation; to uphold the honor of the profession of law; to apply its knowledge and 
experience in the field of the law to the promotion of the public good; to encourage cordial intercourse among 
the members of the American Bar; and to correlate and promote such activities of the Bar organizations in the 
nation and in the respective states as are within these objects, in the interest of the legal profession and of the public. 
Through representation of state, territory and local bar associations in the House of Delegates of the Association, 
as well as large membership from the Bar of each state and territory, the Association endeavors to reflect so far 
as possible, the objectives of the organized Bar of the United States. 


There are sixteen Sections for carrying on the work of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Bar Activities; Corporation, Banking and Business Law; Criminal 
Law; Insurance Law; International and Comparative Law; Judicial Administration; Labor Relations Law; Legal 
Education and Admissions to the Bar; Mineral Law; Municipal Law; Patent, Trade-Mark and Copyright Law; 
Public Utility Law; Real Property, Probate and Trust Law; Taxation; and the Junior Bar Conference. Some issue 
special publications in their respective fields. Membership in the Junior Bar Conference is limited to members of the 
Association under the age of thirty-six, who are automatically enrolled therein upon their election to membership 
in the Association. All members of the Association are eligible for membership in any of the other Sections. 


Any person who is a member in good standing of the Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and election. Applications for membership require the endorse- 
ment of a member of the Association in good standing and are considered in each case by a Committee on Admis- 
sions of the appropriate state. If the applicant is a member of the Bar of the state or territory in which he resides 
or has his principal office, or is a member of a federal, state or territorial court of record of a state or territory in 
which he resides or has his principal office, the application is referred to the Committee on Admissions for one of 
such states or territories. If, however, the applicant is not a member of the Bar of the state or territory in which he 
resides or has his principal office, the application is referred to the Committee on Admissions for one of those states 
or territories or is referred to the Committee on Admissions for a state or territory in which the applicant formerly 
resided and to the Bar of which he was admitted. Upon the approval of an application by a majority of the proper 
Committee on Admissions, an applicant is deemed nominated for membership. All nominations made pursuant 
to these provisions are reported to the Board of Governors for election. Four negative votes in the Board of 
Governors prevent an applicant’s election. 

Dues are $12.00 a year, except for the first two years after an applicant's admission to the Bar, the dues are 
$3.00 per year, and for three years thereafter $6.00 per year, each of which includes the subscription price of 
the Journai. There are no additional dues for membership in the following Sections: Bar Activities, Criminal 
Law, Judicial Administration, Legal Education and Admissions to the Bar, and the Junior Bar Conference. The 
dues for all other Sections are $3.00 a year, with the exception of the Section of Taxation, which are $6.00 a year. 

Blank forms of proposal for membership may be obtained from the Association offices at 1140 North Dearborn 
Street, Chicago 10, Hlinois. 
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Officers and Board of Governors 1951-1952 


President HOWARD L. BARKDULL, Union Commerce Building, Cleveland 14, Ohio 
Chairman, House of Delegates, ROY E. WILLY, Security National Bank Building, Sioux Falls, South Dakota 
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Treasurer HAROLD H. BREDELL, Consolidated Building, Indianapolis 4, Indiana 
Executive Secretary OLIVE G. RICKER, 1140 North Dearborn Street, Chicago 10, Ilinois 
Director of Activities EDWARD B. LOVE, 1140 North Dearborn Street, Chicago 10, Mlinois 
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It looks smart and it is smart, this really 
portable Gray AupocraPH. Most rug- 
ged dictating machine . . . it outdis- 
tances all others in performance. 
Lawyers on the go find AUDOGRAPH 
invaluable. On trains, ships, planes or 
in your car, simply soundwrite briefs, 
abstracts, case histories and interviews 
and mail the discs to your office. You'll 
have less tedious paper work . . . more 


aUOOGRAPH 


time for the business of your trip. And, 
in many states, telephone conversa- 
tions recorded on Gray AUDOGRAPH 
are admissible as evidence. 

One lever control makes operation 
simple. No arms to fuss with. Relax 
... think out loud. One flexible plastic 


disc holds over an hour’s dictation 

. can be resurfaced for reuse up to 
50 times. 

Why not learn what a well-known 
law firm actually says about the time 
and money-saving features of the Gray 
AupocraPH? Mail the coupon today. 


Dictation is easier — with AuDOGRAPH! 


The Gray Manufacturing Company, Hartford 1, Connecticut 


Send me Booklet 110 
saves time and money for a well-known Boston law firm. 


a case history, showing how AupocraPH 





AUDOGRAPH sales and service in 180 U.S. cities. See your 


Classified Telephone Directory under “Dictating Machines.” 
Canada: Northern Electric Company, Ltd. Abroad: Westrex 
Corporation (Western Electric Company export affiliate) in 
TRADE MARK “AUDOGRAPH” REG. U. S. PAT. OFF. 


35 countries. 





tf) STREET 
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COURT ano 
FOR LAWYERS FIDUCIARY 
a. | SOND 


plan your work efficiently . . . 


convert your cases into fees IN 



















@ Records every service performed for clients 


. = all ~ to clients’ a qgall The Fid@lity ana 
ine, Set sreomnen se” | (@Sualty (Gimpany 


@ Records and classifies all receipts and dis- 





bursements for easy cost and tax accounting. of New York 
@ Provides a work schedule — classified by 
type—of all incompleted work. (Writing Bonds Since 1876) 


@ Gives you monthly and annual summaries of 
fees collected, new business, incompleted 
business, overhead items, production per 
hour — other “checks” on your efficiency. 4 


The DAILY LOG for 1952 consists of over 
400 pages of 84 x 11 loose-leaf forms 
which fit any standard three-ring note- 
book. Included are a supply of daily pages N 
dated for 1952, rosters of business, dockets 
for litigation and probate work, cash re- 


ationwide facilities and 
prompt service through 









ceipts and expense form, payroll, annual 30 conveniently located 

report. branch offices, and through 
Just a few minutes use each day will agents in practically every 

make every business fact about your prac- " 

tice available at a glance. Logical, practi- community. 

cal, and easy-to-use forms act as “work 

organizers" . . . help keep your practice 

running smoothly. COMPLETE SET OF A Company of the 


FORMS — NO BINDER — WITH DAILY 


























PAGES DATED FOR 1952 — $6.50. 


Postpaid if check accompanies order. Am 6. fi / C a for C 


SATISFACTION GUARANTEED * INSURANCE GROUP « 
SAMPLE PAGES ON REQUEST-——NO OBLIGATION 
Top quality Fabrihide binder. Three rings, trigger operated, one which includes: 


inch capacity, beautifully embossed with your name in gold. 
RING BINDER ONLY — NO FORMS INCLUDED — $4.00 

















*THE CONTINENTAL 
COLWELL PUBLISHING COMPANY INSURANCE COMPANY 
OREN UNIVERSITY AVE. CHAMPAIGN, ere eee *FIDELITY-PHENIX 
mam tes Compe: TOOAY FIRE INSURANCE COMPANY 
COLWELL PUBLISHING COMPANY *NIAGARA 
210 West University Avenve, Champaign, Illinois FIRE INSURANCE COMPANY 
(] Send me the DAILY LOG for Lawyers with all forms complete for one year, without binder. *xAMERICAN EAGLE 
Check for $6.50 enclosed. 
oO nes a the ee LOG top-quality ring binder to hold above sheets, embossed with my FIRE INSURANCE COMPANY 
name as shown below. ([] Do no emboss with my name). ...... 2.6... ecceneeeeeees $4.00 *THE 
C) $end sample pages and further information about the LOG. (No obligation, of course.) FIDELITY & C ASU ALTY 


SORE RR eR ERR EERE EEE REE EEE EERE EERE EEE EEE EERE HEHE EEE HEHEHE EEE COMPANY OF NEW YORK 
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Announcing: 


Tax 
Court 
Digest 


in 13 volumes 





Edited by Miss Lois Moore, Librarian for the Tax Court of the 
Cocniete United States, the TAX COURT DIGEST contains every case 
P decided by the Tax Court and the Board of Tax Appeals, appel- 

late history, and memorandum opinions. 


Features which make research convenient—an alphabetical 
Convenient and numerical classification of subjects—an elaborate cross- 
reference system—separate volumes for the Index and Tables. 


Kept up-to-date bimonthly by the issuance of supplemental 
pamphlets which will contain digests of new cases and the j 
appellate history of previous cases. This material will be cu- 4 
mulated into annual pocket-part supplements. : 


Service 





introductory Offer 
$180.00 
(price estimated on completion $225.00) 





For further information please write: 





THE BOBBS-MERRILL COMPANY: INC 


730 N. Meridian St. ory ] 
Indianapolis, Indiana / U ‘all 1slAeYrS 
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Important new 
books on the law— 
in principle, and 
in practice 
* 


THE COURT 
AND THE 
CONSTITUTION 


By Owen J. Roberts. Have Supreme 
Court decisions broadened Federal pow- 
er at the expense of state power? Mr. 
Justice Roberts investigates what has 
happened in three important areas: tax- 
ation, regulation and due process. 


$2.00 


SOVIET LEGAL 
PHILOSOPHY 


Translated by Hugh W. Babb. In- 
troduction by John N. Hazard. Selec- 
tions from the writings of Soviet legal 
philosophers reveal the problems in- 
volved in reconciling legal theory with 
such Marxist concepts as the “wither- 
ing away of the state.” 

advantage of smooth, finely fitted parts is worth the Coming in December, $7.50 


unusual manufacturing effort; wear is minimized; function 


is positive. Examine a Browning . . . Be your own judge. THE HABITUAL 
CRIMINAL 


By Norval Morris. A legal and socio- 
logical study of the criminal laws in 27 
countries with an analysis of the records 
of over 300 criminals. $5.00 














Superposed Grade V 





by BROWNING 


Carved solid steel designed by Browning; hand-fitted, | 
hand-finished, hand-engraved. This means dependability 
for the hand, and pleasure to the eye. The great practical | 


inane 


Superposed Grade | 







Soi EM NAAR NR 


Browning SUPERPOSED Shotgun 


( Over-Under ) 
Five Grades in $200, $300, $400, $500, $600 classes. 
Choice of choke combinations: Full, Improved Modi- 


LAND PLANNING 
" fodels for Trap, Skeer, Field Marsh. | LAW IN A 
Rt ig ___ FREE SOCIETY 


A Srupy or tHe Britisn Town AnD 
Country PLAnninec Act 


t GIFT i 
Perfect By Charles M. Haar. A critique of i 
Christmas England’s answer to the problems of i 
Retirement land use and misuse, slum areas, over- : 
Birthday d ed h . . f sas i 
Anniversary crow ousing, congestion of cities ; 


and spoliation of natural resources. 


$4.00 








at all bookstores, or 


BROWNING. Gaetn ocarms ay HARVARD 


UNIVERSITY PRESS 


MADE IN BELGIUM Cambridge 38, Mass. 


Write Dept. 19 fur illustrative literature. 
Browning Arms Co., St. Louis 3, Missouri, U. S. A. 
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$2.00 


The richest treasure-house 


of hustorical information 


ever left by a single man. 


THE PAPERS OF 


HIS notable series, one of the larg- 
| est book-publishing undertakings in 
the history of the country, includes 
the almost incredible volume of Jefferson's 
writings on practically every aspect of 
human life — from politics and diplomacy 
to architecture, philosophy, agriculture, 
and music. The series includes, besides the 
special writings, 18,000 letters written by 
Jefferson and, in full or summary, 25,000 
letters written to him by the great and 
humble of many nations. 

Four volumes have already been pub- 
lished. Subsequent volumes will be pub- 
lished at the rate of approximately four per 
year, and the full series is to include fifty- 
two volumes. Subscribers to the series re- 
ceive a discount of ten percent from the list 
price of ten dollars per volume. Advance 
payment for future volumes is not required, 
and subscriptions are cancellable. 


HENRY STEELE COMMAGER: “The series 
will illuminate, as does no comparable 
body of private papers, the whole course 
of our history from the 1760's to the 1820's 
—the period of the Revolution, the launch- 
ing of the Constitution, the formation of 
basic pelitical institutions, the establish- 
ment of political parties, the development 
of the West, the emergence into world 
politics, the evolution of characteristic 
social and cultural institutions.” But even 
such a listing does not suggest the range of 
Jefferson's interest: “He was a man of senti- 
ment; he was a man of reason. He was the 


| “Thomas Jefferson 


Editor: JULIAN P. BOYD 


Associate Editors: LYMAN H. BUTTERFIELD and MINA R. BRYAN 


perfect provincial, never happy but at 
Monticello; he was the complete cosmo- 
politan, at home in every society. He was 
the scientist, experimenting on his farm 
or in his laboratory. He was the shrewd 
politician, cunningly building a political 
party; he was the aloof philosopher, criti- 
cizing Plato and celebrating Locke. He 
was engineer and inventor, musician and 
architect, philologist and bookman, agro- 
nomist and horticulturalist, scholar and 
educator, lawyer and statesman, admin- 
istrator and diplomat.” 


AMERICAN HISTORICAL REVIEW, St. 
George L. Sioussat: “The scholarly world 
will hail Ti Papers or THOMAS JEFFERSON 
as one of the greatest of all accomplish- 
ments in the historiography of our time.” 


YALE REVIEW, Louis B. Wright: “The most 
monumental editorial task ever undertaken 
in this country, and one eminently deserv- 
ing the commendation not only of Ameri- 
cans but of the world.” 


TIMES LITERARY SUPPLEMENT (London): 
“The most magnificent literary memorial 
ever erected to any American. Indeed it 
may be doubted if any great historicai fig- 
ure except Napoleon has ever been com- 
memorated on such a scale.” 


MANCHESTER GUARDIAN: “The best 
American scholarship . . . presented in a 
manner that must be truly definitive and in 
a form that is a beautiful example of the 
printer's art.” 


SATURDAY REVIEW OF LITERATURE, 
David C. Mearns: “A magnificent transcript 
of a magnificent mind . . . the scholarly 
apparatus is altogether admirable . . . Beau- 
tifully designed by P. J. Conkwright.” 


NEW YORK HERALD TRIBUNE, Gerald 
Johnson: “One of the most extraordinary 
efforts in American scholarship.” 


(( Descriptive brochure )) 


available on request 


THE publishers have prepared a prospec- 
tus, giving full details of the Plan of Sub- 
scription, the editorial history of the work 
since its inception in 1943, what the series 
will contain, and how the tremendous task 
of collecting and editing is being accom- 
plished. It is available without charge, and 
involves no obligation to subscribe. 

To receive this prospectus, simply mail 
the coupon below. 








Princeton University Press 


PRINCETON, NEW JERSEY 


scription to Tuz Papers or THomas JEFFERSON. 


GrEntTLemen: Please send me the free descriptive bro- 
chure which gives full details about the Plan of Sub- 
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Get a better picture of your client's 
business insurance needs 





NOW, an easy-to-follow presentation of the insurance plan best-suited 





to your client’s business. Call The Prudential Agency near you and ask 
for an “Ownership Control Plan” interview. Business insurance assures 


the continuation of your client’s business—protects his family’s interest. 








Call on us today. 


A mutual life insurance company 








The Prudential 
INSURANCE COMPANY OF AMERICA 


Home Office: Newark, N. J. 





















great lawyer... 
great statesman... 
great man... 
















The sterling biography of the man 
who piloted the Supreme Court through 
the tense days of the “packing” crisis. 
Read about Charles Evans Hughes’ early 

ears as a lawyer, his part in the Gas 
nquiry and the great insurance investi- 
gations, his political career as Governor 
of New York, presidential nominee, and 
Secretary of State in Merlo J. Pusey’s 
meticulous study—a “must” addition to 
every lawyer’s library. 


Charles 


Evans 


Hughes 





$15.00 
2 vols. boxed 
at your bookstore 


THE MACMILLAN COMPANY 











X American Bar Association Journal 


You can’t keep your ROOF GUTTERS 
clean with an injunction, a mandamus 
or a declaratory judgment! 


you can 
with 


RAIN-L-FLO GUTTER TUBE 


A patented fine mesh bronze screen 
tube, 3-inch diameter, with internal 
brass coil support. Sold in 5-foot 
lengths to place in bottom of gutters 
providing permanent open passage 
for the free flow of water. 


WYNNCO PRODUCTS CORPORATION, DEPT. W-3 
344 Luckie Street, N.W., Atlanta, Georgia 

Please send me complete information about Rain-L-Flo Gutter Tube. 
NAME 

























Fipevity anon Deposit comPANY 
Baltimore Maryland 





AFFILIATE: AMERICAN BONDING COMPANY OF BALTIMORE 
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ANNOUNCEMENT 
of 


1952 Essay Contest 
Conducted by 
AMERICAN BAR ASSOCIATION 


Pursuant to terms of bequest of 
Judge Erskine M. Ross, deceased. 


INFORMATION FOR CONTESTANTS 


Time When Essay Must Be Submitted: 
On or before April 1, 1952. 


Amount of Prize: 
Twenty-five Hundred Dollars. 


Subject To Be Discussed: 
“The Function of Concurring and Dissenting Opinions in Courts of Last 
Resort.” 


Eiigibility: 

The Contest will be open to all members of the Association in good stand- 
*~e, including new members elected prior to March 1, 1952 (except previous 
winners, members of the Board of Governors, Officers and employees of the 
Association), who have paid their annual dues to the Association for the 
current fiscal year in which the essay is to be submitted. 

No essay will be accepted unless prepared for this Contest and not 
previously published. Each entryman will be required to assign to the Associ- 
ation all right, title and interest in the essay submitted. 


instructions: 

All necessary instructions and complete information with respect to 
number of words, number of copies, footnotes, citations, and means of identi- 
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Advocacy Before the Supreme Court: 


Suggestions for Effective Case Presentations 


by Robert H. Jackson + Associate Justice of the Supreme Court of the United States 


® The art of advocacy is both exacting and inspiring. In this article, Mr. Justice 


Jackson gives many helpful suggestions on the preparation of cases to be orally 


argued before the Supreme Court. Among other matters, he discusses the importance 


of oral argument, selection of counsel, the order and progression of argument, questions 


from the bench, and proper attire. Justice Jackson's article is taken from a lecture he 


delivered, under the auspices of the Alexander F. Morrison Lecture Foundation, 
before the State Bar of California, August 23, 1951, in San Francisco, California. 





" More than ten years ago, John W. 
Davis, in a wise and stimulating lec- 
ture on “The Argument of an Ap- 
peal”, shared with our profession the 
lessons of his own rich experience. 
He suggested, however, that such a 
lecture should come from a judge— 
from one who is to be persuaded, 
rather than from an advocate. With 
characteristic felicity, he said: ““Who 
would listen to a fisherman’s weary 
discourse on fly-casting . . . if the fish 
himself could be induced to give his 
views on the most effective method 
of approach?”! I cannot add to the 
available learning on this subject.? 
I can only offer some meditations by 
one of the fish. 


Let me confess that, when dan- 
gling bait before judges, I have not 
always practiced what I now preach. 
Many lessons that I pass on to you 
were learned the hard way in the 
years when I was intensively occu- 
pied with presentation of govern- 
ment litigations to the Court. And if 
I appear to overrate trifles, remem- 
ber that a multitude of small per- 


fections helps to set mastery of the 
art of advocacy apart from its coun- 
terfeit—mere forensic fluency. 


Importance of Oral Argument 

Is Decisive 

Lawyers sometimes question the 
value of the relatively short oral 
argument permitted in the Nation's 
highest Court. They ask whether it 
is not a vestigial formality with little 
effect on the result. In earlier times, 
with few cases on its docket, the 
Court could and did hear arguments 
that lasted for days, from such advo- 
cates as Webster, Pinkney, and Luth- 
er Martin. Over the years the time 
allotted for hearing has been short- 
ened, but its importance has not di- 
minished. The significance of the 
trend is that the shorter the time, 
the more precious is each minute. 

I think the Justices would answer 
unanimously that now, as tradition- 
ally, they rely heavily on oral pres- 
entations. Most of them form at 
least a tentative conclusion from it 
in a large percentage of the cases. 
This is not to say that decisions are 


wholly at the peril of first impres- 
sions. Indeed, deliberation never 
ceases and there is no final commit- 
ment until decision actually is an- 
nounced. It is a common experience 
that a Justice is assigned to write an 
opinion for the Court in accord- 
ance with a view he expressed in 
conference, only to find from more 
intensive study that it was mistaken. 
In such circumstances, an inade- 
quate argument would have lost the 
case, except that the writing Justice 
rescues it. Even then, his change of 
position may not always be persua- 
sive with his colleagues and loss of a 
single vote may be decisive. The Bar 
must make its preparations for oral 
argument on the principle that it 
always is of the highest, and often of 
controlling, importance. 


Who Should Present 

the Argument? 

If my experiences at the bar and on 
the bench unite in dictating one im- 
perative, it is: Never divide between 
two or more counsel the argument 





1. Davis, “The Argument of an Appeol’’, 26 
A.B.A.J, 895; December, 1940. 

2. In addition to the lecture in note 1, the stu- 
dents of the subject should see Birkett, ‘The Art 
of Advocacy”, 34 A.B.AJ. 4, January, 1948; Bir- 
kett, “‘Low and Literature—The Equipment of the 
Lowyer’’, 36 A.B.A.J. 891, November, 1950. Wiener, 
Effective Appellate Advocacy (Prentice-Hall, 1950) 
is a comprehensive ond instructive text on appel- 
late advocacy in general, but with especial ref- 
erence to the United Stotes Supreme Court. Stern 
and Gressman, Supreme Court Proctice (Bureau of 
National Affairs, 1950), devote a chopter to 
“Oral Argument’, in which perplexed counsel 
will find detailed guidance. 
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on behalf of a single interest. Some- 
times conflicting interests are joined 
on one side and division is com- 
pelled, but otherwise it should not 
be risked. 


When two lawyers undertake to 
share a single presentation, their two 
arguments at best will be somewhat 
overlapping, repetitious and incom- 
plete and, at worst, contradictory, 
inconsistent and confusing. I re- 
call one misadventure in division 
in which I was to open the case and 
expound the statute involved, while 
counsel for a government agency was 
to follow and explain the agency's 
regulations. This seemed a natural 
place to sunder the argument. But 
the Court perversely refused to hon- 
or the division. So long as I was on 
my feet, the Justices were intensely 
interested in the regulations, which 
I had not expected to discuss. By the 
time my associate took over, they 
had developed a lively interest in 
the statute, which was not his part of 
the case. No counsel should be per- 
mitted to take the floor in any case 
who is not willing to master and able 
to present every aspect of it. If I 
had my way, the Court rules would 
permit only one counsel! to argue for 
a single interest. But while my col- 
leagues think such a rule would be 
too drastic, I think they all agree 
that an argument almost invariably 
is less helpful to us for being par- 
celed out to several counsel. 


Selection of leading counsel often 
receives a consideration after the 
case arrives at the high Court that 
would have been more rewarding 
before the trial. But when the case 
is docketed in the Supreme Court, 
the question is, shall counsel. who 
conducted the case below conduct its 
final review? If not, who shall be 
brought in? 


Convincing presentations often 
ave. made by little-known lawyers 
who have lived with the case through 
all courts. However, some lawyers, 
effective in trial work, are not tem- 
peramentally adapted to less dra- 
matic appellate work. And some- 
times the trial lawyer cannot forego 
bickering over petty issues which are 
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no longer relevant to aspects of the 
case reviewable by the Supreme 
Court. When the trial attorney lacks 
dispassionate judgment as to what 
is important on appeal, a fresh and 
detached mind is likely to be more 
effective. 

No lawyer, otherwise fairly 
equipped for his profession, need 
hesitate to argue his own case in the 
Supreme Court merely because he 
has not appeared in that Court be- 
fore. If he will conform his argu- 
ment to the nature of its review and 
his preparation to the habits of the 
Court, he has some advantages over 
a lawyer brought in at that late 
stage. Sometimes even his handicap 
will work out to his advantage. Some 
years ago, a country lawyer arguing 
a tax case gleaned from baffling 
questions from the bench that his 
case was not going well. He closed 
by saying, “I hope you will agree 
with me, because if you don’t, I 
certainly am in wrong with my best 
client.” Such a plea is not enough 
to win a decision, but its realism 
would assure a most sympathetic 
hearing from any judge who can 
still remember what it is to face and 
explain to a defeated client. 

Many litigants, and not a few law- 
yers, think it is some advantage to 
have their case sponsored by a wide- 
ly known legal reputation. If such 
counsel is selected because of his pro- 
fessional qualifications, I have noth- 
ing to say against that. Experience 
before the Supreme Court is valu- 
able, as is experience in any art. One 
who is at ease in its presence, famil- 
iar, with its practice, and aware of 
its more recent decisions and divi- 
sions, holds some advantage over 
the stranger to such matters. But 
it is a grave mistake to choose 
counsel for some supposed influ- 
ence or the enchantment of political 
reputation, and, above all, avoid 
the lawyer who thinks he is so im- 
pressively eminent that he need give 
no time to preparation except while 
he is on a plane going to Washing- 
ton. Believe me when I say that what 
impresses the Court is a lawyer's 
argument, not his eminence. 

On your first appearance before 


the Court, do not waste your time 
or ours telling us so. We are likely 
to discover for ourselves that you are 
a novice but will think none the less 
of you for it. Every famous lawyer 
had his first day at our bar, and per. 
haps a sad one. It is not ingratiat- 
ing to tell us you think it is an over- 
whelming honor to appear, for we 
think of the case as the important 
thing before us, not the counsel. 
Some attorneys use time to thank us 
for granting the review, or for listen- 
ing to their argument. Those are not 
intended as favors and it is good 
taste to accept them as routine per- 
formance of duty. Be respectful, of 
course, but also be self-respectful, 
and neither disparage yourself nor 
flatter the Justices. We think well 
enough of ourselves already. 

The time may come when you will 
be sought out to argue a case for 
other lawyers. In that event, you 
should consider whether it is not 
due yourself to insist on full respon 
sibility for its presentation. Divided 
command is as disastrous to a litiga- 
tion as to a military campaign. Eith- 
er you will be in control of the liti- 
gation or someone else will be in 
control of your professional reputa- 
tion. Some of the wisest leaders of 
the Bar decline to participate in a 
case, even with most amiable and 
reputable associates, unless they are 
given undivided command. 

The claim recently was given pub- 
licity that leading members of the 
Bar refused professional employ- 
ment in support of the Communist 
challenge to the constitutionality of 
the Smith Act. Every accused person 
has 2 constitutional right to counsel 
and there is a correlative duty on 
the part of the Bar to see that every 
accused, no matter how unpopular, 
is represented competently. In addi- 
tion to this sense of duty, many emi 
nent lawyers would welcome the pro- 
fessional challenge involved in that 
case. Knowing this, I examined with 
care the allegations filed in the Su 
preme Court that the Communists 
could not get counsel. They did not 
disclose that any so-called leader of 
the Bar had been asked, or would be 
allowed, to assume full responsibility 
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for argument of the case. The most 
that appeared was that they were 
asked to associate themselves with 
attorneys who were in control of it 
and whose conduct of it already had 
resulted in a sentence for contempt. 
No American lawyer is under a duty 
to become the tail to another law- 
yer’s kite, or to submit himself to 
control of counsel or clients whose 
tactics in the case he does not ap- 
prove. No lawyer becomes too emi- 
nent to consult and co-operate with 
other members of our brotherhood, 
but those who, by a lifetime of hard 
work and fair dealing, earn enviable 
reputations at the bar rightly reject 
any employment that will impair 
that independence of judgment and 
freedom of action which becomes an 
oficer of the Court. He is not 
obliged to become anyone’s mere 
hired hand. 


Selection of Questions Is Test 

of Discriminating Advocate 

One of the first tests of a discriminat- 
ing advocate is to select the question, 
or questions, that he will present 
orally. Legal contentions, like the 
currency, depreciate through over- 
issue. The mind of an appellate 
judge is habitually receptive to the 
suggestion that a lower court com- 
mitted an error. But receptiveness 
declines as the number of assigned 
errors increases. Multiplicity hints 
at lack of confidence in any one. Of 
course, I have not forgotten the re- 
luctance with which a lawyer aban- 
dons even the weakest point lest it 
prove alluring to the same kind of 
judge. But experience on the bench 
convinces me that multiplying as- 
signments of error will dilute and 
weaken a good case and will not 
save a bad one. 

If you are called in after assign- 
ments of error have been filed, or 
feel impelled to raise many in your 
brief, at least forego oral argument 
of all but one or two. The impact 
of oral presentation will be strength- 
ened if it is concentrated on a few 
points that can be simply and con- 
vincingly stated and easily grasped 
and retained. 

The successful advocate will rec- 
ognize that there is some weakness 


in his case and will squarely and can- 
didly meet it. If he lost in the court 
below and needs appellate relief, that 
fact alone strongly suggests some de- 
fect in his position. If he is respond- 
ing to a writ of certiorari, he should 
realize that several Justices have been 
tentatively impressed that the judg- 
ment below is dubious or in conflict 
with that of other courts, otherwise 
certiorari would not have been 
granted. The petitioner should nev- 
er dodge or delay but give priority 
to answering the reasons why he lost 
below. The respondent should ask 
himself what doubts probably 
brought the case up and answer 
them. Each will then be covering 
the questions that the Justices are 
waiting to hear answered. To delay 
meeting these issues is improvident; 
to attempt evasion of them is fatal. 

The order and progression of an 
argument are important to its ready 
comprehension, but in the Supreme 
Court these are not wholly within 
the lawyer’s control. It is difficult to 
please nine different minds, and it 
is a common experience that ques- 
tions upset the plan of argument be- 
fore the lawyer has fairly started. I 
used to say that, as Solicitor General, 
I made three arguments of every 
case. First came the one that I 
planned—as I thought, logical, co- 
herent, complete. Second was the 
one actually presented—interrupted, 
incoherent, disjointed, disappoint- 
ing. The third was the utterly devas- 
tating argument that I thought of 
after going to bed that night. 


Justices Are Much Given 

To Interrogation of Counsel 

I can offer no formula that will 
guarantee unbroken argument, for 
the Supreme Court is much given to 
interrogation. Perhaps the opening 
argument will have the best chance 
for an uninterrupted interlude if 
counsel will begin with a concise 
history of the case, state the holding 
of the court below and wherein it 
is challenged. He should follow with 
a careful statement of important 
facts, and conclude with discussion 
of the law. Argument for a respond- 
ent is more variable. Sometimes it 
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may be necessary to restate the case 
and establish justification for the 
decision below. At other times it may 
be more effective to strike a few se- 
lected weak spots in appellant's at- 
tack upon the judgment. 


Most Contentions of Law 

Are Won or Lost on Facts 

For whichever side he appears, 
the choice of his materials and ar- 
rangement of its sequence will test 
the skill of the most experienced 
craftsman. The purpose of a hear- 
ing is that the Court may learn 
what it does not know, and it knows 
least about the facts. It may sound 
paradoxical, but most contentions 
of law are won or lost on the facts. 
The facts often incline a judge to 
one side or the other. A large part 
of the time of conference is given to 
discussion of facts, to determine un- 
der what rule of law they fall. Dis- 
sents are not usually rooted in dis- 
agreement as to a rule of law but as 
to whether the facts warrant its 
application. Sometimes facts are best 
unfolded chronologically, and at 
other times it will be more effective 
to assemble them about particular 
topics. The presentation is some- 
times aided by maps and charts, 
which counsel is at liberty to use. 
Courage to drop irrelevant or unim- 
portant details and to avoid becom- 
ing entangled in interesting or hotly 
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Advocacy Before the Supreme Court 


contested questions which do not 
go to the result is an aid to clarity. 

Counsel must remember that the 
function of the Supreme Court is 
to decide only questions of law. If 
the appellant, or petitioner, at- 
tempts, or so puts his facts that he 
appears to be attempting, to reargue 
a verdict or findings of fact, he will 
meet with an embarrassing judicial 
impatience. Both sides should strive 
so to present the questions of law 
that it will be clear they are not de- 
pending upon a reweighing of con- 
flicting evidence. 

Oral argument may be simplified 
by integration with the brief. Some 
issues are technical and must be re- 
solved by study of exact language in 
statutes, patent claims, or the like. 
Such precision is more readily com- 
municated if the eye of the judge is 
called to the aid of his ear. Some 
counsel meet this problem by mak- 
ing a brief general statement of their 
ultimate contention and requesting 
the Court to consult the brief for 


the close analysis in its support. Oth- 
ers fully expound their contention 
orally, reading the decisive language, 
requesting the Justices to follow it 
for themselves, and pointing out the 
page in the record or briefs where it 
is to be found. 


In discussing questions of law, 
the advocate must sometimes hazard 
a guess as to how much of the law 
applicable to his case the judges al- 
ready know. He is too polite—and 
discreet—to enter upon a long legal 
exposition that will insinuate a lack 
of judicial acquaintance with ele- 
mentary propositions. On the other 
hand, it is his duty not to risk omis- 
sion of the many matters that judges 
are presumed to know but often do 
not. 

It does not seem to me safe ever 
to assume that a judge is able to re- 
call exact words of a statute or a 
document, even if he is known to be 
familiar with its general terms. Stat- 
utory language is artificial, elusive 
and difficult to carry in mind. Dates, 
relationships to the case of persons 
named, and other details escape 
memory. 

But I should make the contrary 
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assumption about the Court’s own 
precedents, particularly its recent 
precedents. I can think of no more 
dismal and fruitless use of time than 
to recite case after case, with expla- 
nations why each is, or is not, appli- 
cable. If the authority for your con- 
tention is a decision, of course you 
must make clear its meaning and ap- 
plication. But if the one or two best 
precedents will not convince, a score 
of weaker ones will only reveal the 
weakness of your argument. I always 
look with suspicion upon a proposi- 
tion with a page full of citations in 
its support. And if the first decision 
cited does not support it, I conclude 
the lawyer has a blunderbuss mind 
and rely on him no further. 

It would surprise you to know 
how frequently counsel undertake 
to expound a recent decision to the 
very men who made it. If the exposi- 
tion is accurate, it adds nothing to 
the Court’s knowledge and if it is 
not, it discredits counsel’s perception 
or fairness. My advice is to presume 
judicial familiarity with recent de- 
cisions, accept them at full face value 
and read nothing more into them, 
and thereby avoid entanglement in 
any disagreements that may have 
occurred within the Court when they 
were written. 

Now and then a lawyer invokes or 
quotes a dissent in aid of his cause. 
By identifying his contention with 
a recent dissent, he may close some 
minds to the rest of his argument. Of 
course, majority decisions are some- 
times overruled and dissents become 
the law, but usually after consider- 
able time has elapsed. If the over- 
ruling of a decision is all that will 
save you, go about asking it directly 
and candidly. But if your case can be 
supported by Court decisions, it will 
not be wise to confound it with 
even a good quotation from a dis- 
sent. Sometimes counsel is con- 
fronted with the dilemma of incon- 
sistent lines of authority where the 
Court has recently overruled its own 
not-very-old decision. In such cases, 
the sitting Justices afe apt to be 
sharply divided as to which rule will 
apply to slightly varied facts. I have 
no advice to offer in this situation— 


you will just have to get out of that 
dilemma by your own wit. 

Whether one will invoke extraju- 
dicial writings or speeches of a sit- 
ting judge is a matter of taste—usu- 
ally, I may say, of bad taste. I do not 
recall any instance in which it 
helped. A collegiate court entertains 
as many different views as it has col- 
leagues. Individual expressions, such, 
for instance, as this lecture, may or 
may not accord with the views of 
other Justices, and reliance upon 
controversial writings of one Justice 
may alienate others. But if an indi- 
vidual judge is to be quoted, by all 
means let it be in matter-of-fact 
fashion and without tossing compli- 
ments to the writer, for nothing de- 
preciates one’s position more cer- 
tainly and quickly than to fawn 
upon one of the judges whom he 
appears to think he can capture by 
flattery, and nothing is less welcome 
to the judge. 

Regard for his professional stand- 
ing will deter the lawyer from in- 
tentional misleading, but it is twice 
prudent not to quote out of context 
or ascribe a strained meaning to 
writings of a sitting judge. I have 
been, and I have seen other Justices, 
indignant at the distortion of some 
writing. It is hard to retrieve the 
confidence forfeited by seeking such 
an advantage. 

The rules permit opening counsel, 
after making a fair opening, to re- 
serve time for rebuttal. I would not 
say that rebuttal is never to be in- 
dulged. At times it supplies impor- 
tant and definite corrections. But the 
most experienced advocates make 
least use of the privilege. Many in- 
experienced ones get into trouble by 
attempting to renew the principal 
argument. One who returns to his 
feet exposes himself to an accumu- 
lation of questions. Cases have been 
lost that, before counsel undertook 
a long rebuttal, appeared to be won. 


Aids to Delivery of the Argument 

Are Widely Varied 

The manner of delivery must ex- 

press the talents and habits of the 

advocate. No one method is indis- 
(Continued on page 861) 
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Educating Lawyers for a Changing World: 


A Challenge to Our Law Schools 


by Erwin N. Griswold + Dean of the Harvard Law School 


® Last month's Journal carried an abbreviated version of a report on the law curricu- 
lum at Yale written by the Committee on the Law School of the Yale University 
Council. That report placed great stress on the need for training lawyers to understand 
the broad economic, social and political issues of the twentieth century. This article 
by Dean Griswold, taken from an address delivered at the dedication of the South- 
western Legal Center at Dallas last spring, deals with the same problem, and shows 
the thinking of the leader of another distinguished law school about a problem 
that both schools realize must be solved if the next generation of the legal pro- 
fession is to be ready to continue its leadership in our country. 





® Legal education in this country, 
in any modern sense, is only about 
eighty years old. The Association of 
American Law Schools has recently 
had its fiftieth birthday. 

During this period there have been 
many changes and developments in 
the law schools and in law teaching. 
The program of instruction of the 
schools of eighty years ago, or fifty 
years ago, or even twenty-five years 
ago is materially changed today. 
Much of the older subject matter is 
still found in the first year courses 
and the second year courses of today. 
But a large part of the work done 
now in the latter half of the law 
school curriculum was not taught 
and, to a surprising extent, not even 
seriously thought of, even a genera- 
tion ago. 

These changes reflect not merely 
growth and development in our law 
and society, but also, I believe, a 
marked change in the nature of the 
work done by lawyers, or at least 


by many lawyers. At an earlier date 
by far the largest part of the activities 
of a busy lawyer was in the prepara- 
tion and trial of cases in court and 
in family counseling, usually with 
respect to real estate or other proper- 
ty transactions, such as wills and 
trusts. For the past fifty years, first 
in the big cities and then in other 
active law offices, the work has more 
and more involved matters of busi- 
ness counseling. Sometimes lawyers 
have given up their practices and 
have become businessmen. But more 
often they have continued to func- 
tion as lawyers, giving advice on 
many types of problems to their busi- 
ness clients. During the same period 
many lawyers have been called into 
public service of one sort or another 
for an important portion of their 
careers. The law schools have had no 
alternative but to devote much more 
of their time to problems of public 
law, labor law, administrative law, 
securities legislation, government 


regulation of business, including 
antitrust law, and taxation, to men- 
tion only some of the newer fields. 


Newer Fields 

Are Different 

For a generation the law schools 
have been trying to learn how to 
teach these subjects. They had a good 
background for this problem in the 
methods that had been developed for 
the older subjects like torts and con- 
tracts. But the newer fields are differ- 
ent in many ways. They are largely 
statutory, so that they cannot be 
dealt with satisfactorily or appropri- 
ately by a purely case method. They 
change and develop rapidly, so that 
a painstaking point by point ap- 
proach which seeks to uncover an 
underlying thread of consistent doc- 
trine or analysis is hardly applicable. 
In many ways the newer subjects 
are more demanding of law teachers. 
They cannot be handled satisfactori- 
ly by burying oneself in the cloisters. 
One cannot become a great scholar 
by accumulating notes. Even more 
than in the older courses, what must 
be sought is understanding of proc- 
esses and social and economic forces 
and factors rather than specific con- 
tent—although the content can by 
no means be ignored. 

Although the law schools lagged in 
meeting some of these problems, their 
lag was, on the whole, I am inclined 
to believe, rather less than that of 
most of the rest of the profession. 
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A Challenge to Our Law Schools 


Over the past fifteen years the schools 
have made great progress in develop- 
ing their work and methods. I am by 
no means smug about what we have 
done. We must always keep working 
at the task of improving our teaching 
job. It is my thesis today, however, 
that the time has come for our law 
schools, or some of them, to take on 
new tasks. 


There Is Much Work 

To Be Done in Legal Field 

here is so much work to be done in 
the legal field. Our knowledge of the 
facts underlying most problems of 
legal relations is sketchy in the ex- 
treme, or nonexistent. Much of our 
legislation is piecemeal and hap- 
hazard—surprisingly good, as a mat- 
ter of fact, when it is recalled that it 
is for the most part drafted by part- 
time legislators with little or no 
staff assistance, and usually no real 
opportunity for detailed or long 
range study. Even some of our oldest 
legislative matters, such as the statute 
of limitations, for example, have 


never received comprehensive exam- 
ination or re-examination. In many 
states the procedure is ancient and 


outmoded. In others much of the 
structure of the criminal law and the 
penal system is in need of revision 
and re-evaluation. I mention these 
only as illustrations of the possibili- 
ties. I could go on—referring, among 
other things, to the problems of jus- 
tice for the poor and more adequate 
legal service for persons of moderate 
means. 


Much of this needed work cannot 
be done effectively by lawyers in 
active practice, though their aid and 
counsel will be invaluable and neces- 
sary in dealing with many of the prob- 
lems. Indeed, much of the knowledge 
to be gained lies in the day-to-day 
experience of the Bar. In the rapidly 
growing areas of the law, the law 
offices are likely to be better sources 
of knowledge than the judicial re- 
ports. But practicing lawyers have 
their problems, too. They have their 
living to make. They have their cli- 
ents to serve. Many of them are very 
generous in devoting large portions 
of their time and energy to public 
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causes. But it is unrealistic to expect 
that busy practitioners on a part- 
time basis can themselves do all the 
things that need to be done. This is 
a task, I think, to which the law 
schools can make a major contribu- 
tion. Indeed, unless the law schools 
make this one of their jobs, I suspect 
it may suffer the fate of everybody's 
business and remain undone. 


Law Schools Should Become 

Centers of Research 

Ihe challenge which | think is be- 
ing put to the law schools by ou: 
times is that, in addition to being ef- 
fective teaching agencies, they should 
become, on a scale far greater than 
has heretofore been the case, centers 
for the carrying on of research into 
the law and its development and its 
application to the solution of cur- 
rent problems encountered in the ad- 
justment of human relations. This 
is the field of the law and the lawyer. 
Within the legal profession, it is, I 
believe, peculiarly the opportunity 
of the law schools to meet this need. 

But, you will say, the law schools 
have long been centers of research. 
For many years, following the ex- 
ample of the great Supreme Court 
Justice, Joseph Story, law professors 
have been turning out great streams 
of books and articles which have 
contributed to our knowledge of the 
law and of its place in society. In 
modern times there have been the 
great works of Williston and Scott 
and Wigmore, to mention only a 
few. And there are now some seventy- 
five law reviews, turning out alto- 
gether far more material than any 
person can possibly read or digest. 
Why do I talk about more legal re- 
search when we already have so 
much? 

That is an appropriate question, 
but I think it can be readily an- 
swered. We need much legal research 
of a sort far different from most that 
has been carried on heretofore. Much 
of the legal research of the past has 
been largely solitary work, a library 
task done by individual scholars— 
occasionally with some help, but 
usually not much. Out of this work 
has come great benefits. Through the 


great treatises and similar work, 
much of the common law has been 
systematized. Many reforms and im- 
provements have resulted, as well 
as a better understanding of the law 
for practitioners, judges and stu 
dents. It has been a fine job. But it 
is not enough. 

We have become accustomed to 
our scientific schools and our medi- 
cal schools being great centers of 
research. In many of these schools, 
teaching as such has become a sec- 
ondary activity. Far more of the 
personnel are engaged in research 
activities than in teaching. But, in 
terestingly enough and important for 
our purposes, the research activities 
contribute directly and inevitably 
to the teaching. The findings of the 
research become available for teach 
ing. The students can often engage 
directly in the research activities, es- 
pecially the more advanced students, 
and can derive great educational 
benefits from such work. We should 
not think of a medical school or a 
physics department as great unless 
it was carrying on extensive research 
activities. Why should the situation 
be any different at a law school? Can 
it be said that the problems of the 
adjustment of human relations, with 
which the law deals, are any less im- 
portant or any less difficult than 
those which are dealt with in the 
natural sciences? 

Che job that has been done so far 
by the natural scientists is one of the 
easier jobs to be done in the field of 
human knowledge. I do not for a mo- 
ment want to minimize the achieve- 
ments of the great scholars and doers 
in these fields. They have been mag- 
nificent. But I do want to suggest 
that these achievements have been 
made in what is probably, on a rela- 
tive basis, a rather simple area of 
human knowledge. Natural science 
deals with phenomena that are ob- 
servable and measurable with rea- 
sonable accuracy. It deals with a 
finite number of variables, usually a 
very small number. Its hypotheses 
lend themselves to ready mathemati- 
cal statement and to verification by 
experiment that can be conducted 
in a relatively short interval of time 
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with practically every element close- 


ly controlled. 


Problems of Social Science 

Are Vastly More Complex 

By contrast, the problems of the so- 
called social sciences, the problems of 
the adjustment of human relations 
in society, are vastly more complex. 
Chere are an almost unlimited num- 
ber of variables. Many of them are 
dificult or, so far, impossible to iso- 
late, observe and measure. Little 
mathematics has yet been developed 
that is adapted to stating and analyz- 
ing these problems. Yet, the prob- 
lems seem clearly more important to 
mankind, at this stage of its history, 
than anything which remains on the 
agenda of natural science. The basic 
problem now confronting society is 
whether it will be able to control the 
forces that science has developed. 
This involves baffling questions of 
human nature, psychology, econom- 
ics, political science, law and other 
fields which we have hardly begun to 
explore. We have been working at 
these questions long and hard, but 
before you smile at our relatively 
small achievement, let me assert 
again that they are more difficult, or 
have so far seemed to be more diffi- 
cult, than those of the natural 
sciences. 


rhe results of our efforts to date 
are surely rather slight and disap- 
pointing. But here, even as in the 
natural sciences, we must not expect 
perfection and we can and must do 
much with less while we are develop- 
ing our knowledge towards a greater 
understanding and control of human 
relationships. 


Social Sciences Are Beginning 
To Make Progress in Research 


sciences are now in 
some ways at about the point where 
the natural sciences were a century 
or so ago. In the seventeenth and 
eighteenth centuries, the social sci- 
‘nces, particularly government and 
law, made great progress, relatively 
speaking. That was the age of the 
rise of Parliament, of the Bill of 
Rights, of the American Revolution, 


The social 


of Rousseau and Paine and Jefferson. 
During this period men in the Eng- 
lish-speaking world progressed far on 
the path to freedom. 

Until about a century ago, the 
natural sciences were largely devel- 
oped by men acting alone and with 
little in the way of equipment or 
support. Benjamin Franklin, Boyle, 
Lavoisier were not financed by en- 
dowments or grants from industrial 
firms. A few colleges had professors 
of physics or chemistry. They worked 
by themselves, occasionally making a 
bit of progress. They were on the 
threshold of great discoveries, but 
they could hardly know this fact. 
Galvani did not foresee radio, and 
Farraday had no conception of a 
50,000 kilowatt generator. As the dis 
of scientists accumulated, 
increased and 


coveries 
their 
numbers multiplied. The natural re- 


their support 


sult was great production in the 
field, with consequent great increase 
in the facilities and the problems of 
mankind. 


Analogy to Natural Sciences 

Should Not Be Pushed Too Far 

Of course, I cannot foresee the 
next hundred years, any more than 
the men of a hundred years ago 
could discern the developments of 
the past century. I cannot tell you in 
what direction developments may 
come, nor the means by which they 
will be produced. I cannot even tell 
you, except in the most general terms, 
what are the problems to be solved. 
Surely the analogy to the natural sci- 
ences should not be pushed too far, 
for progress in the problems of hu- 
man relations will require the devel- 
opment of new approaches and meth- 
ods, This much does seem clear. We 
shall not make progress in this su- 
premely important field of adjusting 
human relations unless we work at it 
intensively, And I have the feeling 
that we can and shall make signifi- 
cant progress if we devote to these 
problems the same sort of intellec- 
tual energy and talent and resources 
which has been devoted to the natu- 
ral sciences in the past hundred years. 
We should not forget that there were 
many centuries when men must have 
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looked at the plague and smallpox, at 
slow communication and difficult 
transport, at heavy manual labor and 
household drudgery with the same 
feeling of resignation and inevitabil- 
ity with which they may now some- 
times regard the problems of crime 
and civil controversy, or internation- 
al relations and war. 


Attack on Problems 

ls Difficult and Complicated 

The attack on these problems is a 
complicated and difficult assignment 
Significant progress in the field may 
well require support and stimulus 
and encouragement far greater than 
have been devoted to the natural sci 
ences in the past century. We shall 
have to be vouchsafed some geniuses. 
But experience gives room to hope 
that they will come if we can prepare 
the ground for them, just as Maxwell 
and Gibbs and others appeared on 
the scientific scene. Results can be no 
more guaranteed than they could be 
in science a hundred years ago. But 
there can be no doubt of the world’s 
need and little doubt that the need 
cannot be met unless we pour tre- 
mendous energy and resources into 
the task. 

Perhaps I speak from a_ biased 
point of view, but it seems to me that 
the time has come when we should 
greatly extend our efforts in this 
area. We should have more extensive 
and better organized support which 
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will make it possible to accumulate 
knowledge in many fields of human 
relations such as anthropology, social 
psychology, economics and law. Diffi- 
cult as the problems in these areas 
surely are, can it be said with any 
positiveness that they are any more 
remote, any more unsolvable, than 
was the problem of the structure of 
the atom a century ago? Is there any 
reason to think that they will not 
yield significantly to the properly di- 
rected efforts of many human minds? 


One of the things that will have 
to be understood is that this task 
will require large sums of money. 
There is little conception yet of the 
inevitable high costs of research in 
this field. Many of the tasks that 
need doing require extensive work 
in the field. They require team work, 
often involving the collaborative ef- 
fort of persons trained in many differ- 
ent fields of endeavor. They cannot 
be done effectively on a part-time 
basis or in a short period of time. We 
think little of putting $10,000,000 or 
more into a cyclotron, while my 
school has for years had extreme 
difficulty in raising $25,000 a year to 
cover the costs of a remarkable and 
productive basic research into the 
causes of juvenile delinquency and 
the effectiveness of present methods 
of dealing with that vastly impor- 
tant problem. 


There is another figure which I 
rather enjoy quoting. The school 
with which I am associated is per- 
haps as well financed as any law 
school in the country. Yet the Law 
School’s portion of the total endow- 
ment of Harvard University is about 
3 per cent. And at the present time 
the Harvard Medical School spends 
seven times as much per student each 
year as the Harvard Law School. I 


expect that a very similar relation 
exists elsewhere. I mention this fact 
without any thought at all that the 
expenditure for medical education 
and research is excessive—far from it. 
My point is that up to now it seems to 
me very clear that legal education 
and research in the fields of law and 
related social sciences have been 
starved financially. We cannot ex- 
pect to achieve the results we need 
until greater support for this work 
is provided. And, of course, we can- 
not hope for such support unless and 
until we in the law schools initiate 
worthwhile projects that will com- 
mand the interest of the profession 
and the community. 


Research Activities 

May Produce Better Teaching 

Out of such research activities will 
come many developments of direct 
use in teaching. The medical school 
with extensive research activities is 
clearly a better teaching medical 
school. In addition, research activi- 
ties of the sort I have in mind will 
necessarily contribute greatly to the 
practicing members of the legal pro- 
fession, just as the research activities 
of the medical schools today contrib- 
ute constantly to the effectiveness 
and the knowledge of the members 
of the medical profession. 


Already many law schools are rec- 
ognizing that they have a great obli- 
gation to the practicing members of 
the Bar and a great opportunity in 
contributing to them. The develop- 
ment of Forums and Institutes for 
practicing lawyers has done much to 
keep the Bar informed and alert to 
new problems and developments. I 
hope that this work will continue 
and increase. It should be an essential 
and important part of any program 
of effective legal research in a law 
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® On September 15, 1951, the Standing Committee on 
Law Lists issued a certificate to the Legal Directories 
Publishing Company, 1072 Gayley Avenue, Los Angeles 
24, California, for the 1951 Edition of the Florida-Geor- 


gia Legal Directory. 
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school. 

Among the subjects on which | 
hope that we will devote great time 
and effort in the field of legal re. 
search is that of the legal problems 
involved in international relations, 
This would cover such things as the 
private law problems encountered in 
foreign trade and investment, on the 
one hand, and the public law prob- 
lems involved in world organization, 
on the other. Even in this crucially 
important field, our basic knowledge 
today can hardly be regarded as 
more than rudimentary. 

If we are enabled to carry out these 
tasks of effective legal research, we 
must not expect too much and too 
soon. We are going to have to de- 
velop new techniques of research— 
methods that will enable the investi- 
gator to get at the real heart of the 
problems and not simply to multiply 
strata of footnotes or heap up moun- 
tains of statistics. Moreover, in this 
field of human relations, even more 
than in the natural sciences, we shall 
not find final answers to all ques- 
tions. But final answers are not neces- 
sary to progress, as the development 
of natural science clearly shows. Ef- 
fective results may be produced with 
knowledge that is incomplete. The 
telephone was in daily use while 
Hertzian waves were still equations 
in Maxwell’s book. 

There is a challenge to our law 
schools. Nowhere has more been 
done to recognize that challenge than 
at the Southwestern Legal Founda- 
tion. I salute Dean Storey and all of 
those who have had the vision here 
and have helped to make this devel- 
opment possible. But this, and all 
that you have done, is only a start. 
For the sake of all of us, I hope that 
you, and many others, can go on 
much farther. 
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The Totalitarianism of Mr. Justice Holmes: 


Another Chapter in the Controversy 


by Ben W. Palmer - of the Minnesota Bar (Minneapolis) 


® The debate between the adherents of the natural law and the advocates of positive 
law is perennial. Much of the controversy has centered about the legal philosophy 
of Justice Holmes, who has perhaps become the best-known and most beloved jurist 


in American history. Holmes the man and judge is universally admired, but Holmes 
the philosopher has been the object of much criticism. Mr. Palmer, who has been one 
of the leaders of the party attacking Holmes’ skepticism and disbelief in an absolute 


moral law, answers two of Holmes’ defenders in this article. 





®" The bludgeon or shillelagh has 
now been added to the rapier in the 
current controversy about Holmes v. 
the Natural Law. In 1942 John C. 
Ford, S. J., carefully distinguishing 
Holmes the “polished and sympa- 
thetic gentleman”, and Holmes the 
“irreproachable judge” from the phi- 
lospher of law, pointed out and doc- 
umented his proof that the philoso- 
phy of Holmes was totalitarian.’ In 
the same year Francis E. Lucey, S. J., 
Regent of Georgetown University 
School of Law, developing an address 
given by him to the Association of 
American Law Schools, carried the 
argument further with extensive quo- 
tations from the work of the Yankee 
from Olympus. This was in an article 
entitled “Natural Law and American 
Legal Realism”.? Other writers con- 
tinued the criticism of Holmes’ phi- 
losophy as part of the revival of na- 
tural law in the Western world.* 
rhese men wrote with objectivity 
and without resort to insinuation 
or personalities and distinguished 
Holmes the man from his philosophy 
with all the punctilio of the duello. 


And then Westbrook Pegler en- 
tered the fray. 

To him the Magnificent Yankee 
was merely a “cynical and senile bru- 
talitarian” who held that “force 
alone was the supreme law of civiliza- 
tion”’* and “had no more morals than 
a pig”. This aroused the ire of the 
two admirers of Holmes, Professor 
Mark DeWolfe Howe, of the Harv- 
ard Law School, one of Holmes’ for- 
mer secretaries, and Fred Rodell, of 
the Yale Law School. 

Professor Howe writes under the 
rather pretentious title “The Posi- 
tivism of Mr, Justice Holmes”.5 The 
article contains some interesting ma- 
terial on Holmes’ pre-judicial career 
and some acute observations but the 
careful reader is disappointed after 
reading the thunderous index to find 
out that most of the professor’s writ- 
ing is devoted to elaborating a single 
paint of narrow scope and to setting 
up a straw man to knock him down. 

At the beginning of his article, aft- 
er referring to criticisms of the phi- 
losophy of Holmes by Fathers Ford 
and Lucey and by this writer, Pro- 


fessor Howe gets the reader to put 
down his guard by filing a caveat. “It 
is not my purpose to deal with these 
particular efforts to persuade the 
American people that the philosophy 
of Holmes was repugnant to the 
principles of American civilization.” 
He then adds: “The criticism of Fa- 
thers Ford and Lucey, popularized 
by Mr. Palmer and perverted by Mr. 
Pegler, is so firmly grounded in the 
Catholic philosophy of law that were 
I to attempt to meet it directly I 
should find myself quickly engaged 
in a theological controversy beyond 
my competence to discuss.” 


Attempt To Ignore Natural Law 

Will Not Succeed 

This attempt to brush aside philo- 
sophical criticisms of Holmes’ posi- 
tion and stem the tide of the revival 
of natural law as a defense against to- 
talitarianism and brute force in the 





1. 11 Ford L. Rev. 255 (November 1942); in Phases 
of American Culture (1942) 51. See also, 49 The 
Catholic World 114 (May 1944}. 

2. 30 Geo. L. J. 493 (April 1942). 

3. Palmer, “‘Hobbes, Holmes and Hitler’, 31 
A.B.A.J. 569, November, 1945; Palmer, ‘Defense 
Against Leviathan’’, 32 A.B.A.J. 328, June, 1946; 
Palmer, ‘‘Reply to Mr. Charles W. Briggs’’, 32 
A.B.A.J. 635, October, 1946; Wilkin, ‘"Notural Lew: 
Its Robust Revival Defies the Positivists’’, 35 A.B.A.J. 
192, March, 1949; M , “The Founding Fathers 
and the Natural Law'’, 35 A.B.A.J. 461, June, 1949; 
McKinnon, “The Higher Law’, 33 A.B.A.J. 106, 
February, 1947; Dodge, “Thomas Aquinas: Advo- 
cate of Natural Law and Limited Sovereignty"’, 33 
A.B.AJ. 1013, October, 1947; McKinnon, “The 
Secret of Mr. Justice Holmes’’, 36 A.B.AJ. 261, 
April, 1950. 

4. Boston American, December 18, 1950, page 34. 

5. 64 Harv. L. Rev. 529 (1951). 
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modern world will not succeed. It is 
too transparent. It reveals either an 
amazing ignorance of the elementary 
difference between philosophy and 
theology or a very quick forgetfulness 
of the articles by Fathers Ford and 
Lucey. For both those articles were 
philosophical and not theological. 
Furthermore this attempt to brush 
off natural law ignores the fact that 
down through the ages there have 
been and are today innumerable 
scholars of distinction who accept 
the natural law on philosophical or 
non-Catholic bases: the Stoics, Cice- 
ro, Grotius, Locke, Hooker, Vattel, 
Burlamaqui, James Wilson and Alex 
ander Hamilton. And in our own 
day we have such staunch defenders 
or expositors of the natural law as 
Mortimer Adler, Robert N. Wilkin, 
Joseph C. Hucheson, Jr., Gordon 
Hall Gerould, Felix Morley, George 
Sokolsky and Edward S. Corwin.* 


Professor Howe's Strategy 
Is Evident 


The evident strategy of Protessor 
Howe is to mention the broad criti- 
cisms of the philosophy of Holmes 
and then concentrate on a single 
narrow point and attempt to dispose 
of that as if it were all there is to the 
“positivism of Mr. Justice Holmes”. 
The characterization of Holmes as 
a positivist by Lon Fuller’ is referred 
to and then Professor Howe says: 
“Though Professor Fuller does not 
quote Holmes’ most famous pro- 
nouncement on the virtue of the 
soldier’s faith, he undoubtedly had 
in mind” Holmes’ Memorial Day 
speech in 1895:5 
I do not know what is true. | do not 
know the meaning of the universe. 
But in the midst of doubt, in the col- 
lapse of creeds, there is one thing I do 
not doubt, that nc man who lives in 
the same world with most of us can 
doubt, and that is that the faith is 
true and adorable which leads a sol- 
dier to throw away his life in obedi- 
ence to a blindly accepted duty, in a 
cause which he little understands, in 
a plan of campaign of which he has no 
notion, under tactics of which he does 
not see the use. 
Then as if this quotation were the 
whole story Professor Howe trium 
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phantly exclaims: ‘“Y'o read Holmes’ 
Memorial Day Address as the creed 
of an authoritarian is totally to dis- 
regard its context.”® Here is a straw 
man and one built up on a conjec- 
ture as to what Professor Fuller “un- 
doubtedly had in mind”, So it is that 
the advocate may attempt to narrow 
all his antagonist’s case to a single 
statement which, standing alone, can 
be easily refuted, Bui those who have 
read Holmes’ many statements which 
prove his totalitarianism will not be 
misled. 


Nor will they be misled by Profes- 
sor Howe's concentration on Holmes’ 
“The Path of the Law” as “the al- 
leged source of all imperfections” 
and his conclusion that that address 
“is anything but the farmulation of 
a totalitarian creed”.!° This is as if 
the whole case against the philoso- 
phy of Holmes rested upon “The 
Path of the Law” and to disregard all 
the evidence to the contrary. So too 
one could pick out innocuous state- 
ments from Mein Kampf but such 
picking would hardly be convincing 
to one familiar with Hitler’s writings 
and addresses. 

A second bit of Professor Howe’s 
strategy is not to meet head-on the 
arguments for natural law or the 
documented criticisms: of Holmes’ 
philosophy, but to dismiss them sum- 
marily in this fashion:" 

Those who are encouraging the re- 
vival of natural law, though they do 
not ask us to receive it with all its im- 
plications of divine authority, seem to 
me to be seeking shelter from skepti- 
cism beneath the delusive security of a 
phrase. The security is sure to be de- 
ceptive so long as the phrase embraces 
no concepts more serviceable than 
those of social convenience, utility and 
public need. If that is all that is in- 
cluded in this new law of nature 
which is being offered us as an alterna- 
tive to the positivism of Holmes, it 
seems to me clear that we are only be- 
ing asked to swap phrases in the mid- 
dle of the philosophic stream. 
Waiving the question whether the 

security of such a phrase as “the un- 
alienable rights of man” is deceptive, 
we admit that Professor Howe pre- 
cedes his own particular definition of 
natural law by an “if”. He says, “If 
that is all that is included in this new 
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law of nature.” We think that we are 
not unfair, however, in suspecting 
that Professor Howe suspects that 
the average reader will overlook the 
“if”, conclude that natural law is as 
defined by Professor Howe and dis- 
miss all of it as lightly as does the 
professor. And furthermore the read 
er may also regard natural law as 
something new which a small group 
of men are attempting to foist upon a 
democratic people. It is Professor 
Howe and Holmes that the fathers of 
the Constitution would have re- 
garded as innovators. It is the philos- 
ophy of Holmes that is new, or at 
least old philosophic error in a new 
dress. 


Advocates of Natural Law 

Are Not “Seeking Shelter'’ 

The purpose of the charge that ad 
vocates of natural law are “seeking 
shelter from skepticism beneath the 
deceptive security of a phrase” is to 
charge them with an insecurity of 
position which they do not feel and 
which has no existence. Moreover 
this is to treat the whole case for 
natural law as if it were merely the 
answer to an emotional need rather 
than based on philosophy and_th« 





6. Natural Low Institute Proceedings, Notre Dame 
University, Volumes 1, 2, 3 and 4, 1950. 24 Notre 
Dame Lawyer 343 (1949); 25 id. 258 (1950). 

7. The Law in Quest of Itself, 1940. 

8. Howe, 64 Harv. L. Rev. 529, 532 

9. Howe, loc. cit. 537. 

10. Howe, loc. cit. 540. 

11. Howe, loc. cit, 545 
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age-old thought and experience of 
the race. The basis of our constitu- 
tional liberties and the only present- 
day defense against totalitarianism is 
only “a delusive concept”. And of 
course, Professor Howe who speaks 
of “our own skepticism”!? has no 
time for absolutes. They are “shop- 
worn”,!3 “shackles”!4—as if the truth 
that two and two are four is a “shack- 
le”. And so he speaks of the “mon- 
archy of absolutes”,® as if the truth 
could not make men free and as if 
there were something evilly anti- 
democratic in the very truths that 
prevent democracy from becoming 
tyrannical and totalitarian. And so 
too one may ask whether Professor 
Howe's attitude towards religion is 
not revealed in his choice of the 
epithet “stubborn”. If you like the 
other fellow’s stand it is “coura- 
geous”; if you don’t like it you call 
it “stubborn”. So Professor Howe 
speaks of “Harvard’s stubborn as- 
surance that reason and morality, re- 
ligion and piety had discovered the 
final answers to all the mysteries of 
the universe.’’?¢ 


And as to morality, this brings us 
to the third point in the strategy of 
Professor Howe. It is to argue that 
Holmes was not opposed to moral- 
ity. “It is my thesis that . . . from first 
to last he [Holmes] insisted that the 
ultimate source of law is the mor- 
al judgment of the community.”!? 
“Holmes did not deny that a primary 
source of law is the realm of moral 
standards.”!8 Here Professor Howe 
leaves the matter so that the reader 
who believes in religion or that mor- 
al standards have an objective basis 
in eternal truth and in the absolutes 
derided by the skeptics may assume 
such standards on the part of 
Holmes. 


“Undoubtedly” Professor Howe 
would agree with Professor Fred Ro- 
dell who in an article!® echoing the 
Harvard professor says that so large 
a part of the work of Holmes was 
“devoted to digging beneath the 
deceptive clap-trap of word-think- 
ing’. What about the “morality” 
which Professor Howe says meant so 
much to Holmes? Did it mean what 





it means to men of religion or to 
those who are philosophically con- 
vinced that there is such a thing as 
absolute, immutable truth? Professor 
Howe knows the words of Holmes: 
“As to Ethics I have called them a 
body of imperfect social generaliza- 
tions expressed in terms of emo- 
tion.””2° “In fact even in the domain 
of morals I think it would be a gain, 
at least for the educated, to get rid of 
the word and notion Sin.”2! “It 
would be well if the intelligent 
classes could forget the word sin and 
think less of being good.”?? Was it 
not all a matter of taste, perhaps, like 
sugar in your coffee??* “I should 
think the only principles worth talk- 
ing about were the existing notions 
of public policy.”*4 “However I am 
so Skeptical as to our knowledge 
about goodness or badness of laws 
that I have no practical criticism ex 
cept what the crowd wants.’”*5 

So here it is. If moral principles 
are merely what the majority of the 
people want at a given time, then 
the laws they democratically make 
must be morally good. And so the 
positive law is the same as the moral 
law. And there are no objective 
standards by which to judge a law 
as “unjust” or “morally bad” or 
violative of any higher law. This of 
course is totalitarianism. And it 
is this very distinction between 
Holmes’ brand of morality and mo- 
rality as conceived of by the man of 
religion or the philosopher who be- 
lieves in absolute objective truth that 
is ignored by both Professor Howe 
and Professor Rodell. Of course, if 
that distinction be unknown to the 
reader of their articles he may be led 
to believe that critics of Holmes are 
not only mistaken but enemies of 
democracy. The fact is that it is they 
who are the true friends of de- 
mocracy. For they would restrain it 
from a trend towards totalitarianism 
that can end only in the destruction 
of democracy itself—or at least of 
constitutional liberty. 


Here is the nub of the whole 
controversy. Many liberals admired 
Holmes because they did not know 
of or consider the totalitarian im- 
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plications of his philosophy. lhey 
were not familiar with his nonju- 
dicial writings. Furthermore they 
were filled with admiration of him 
because of his army service, his dis- 
tinguished career, his gift of phrase. 
And above all they admired him 
because it happened that many of 
the laws he upheld against constitu- 
tional assaults on legislative power 
were of a humanitarian nature—laws 
which they passionately desired. So 
he became the god of their idolatry. 
They did not perceive that his phi- 
losophy led to legislative omnipo- 
tence. They overlooked the fact that 
a popularly controlled government 
based on free assembly, free speech 
and a broad franchise with a secret 
ballot and uncontrolled elections is 
no guaranty of respect for the rights 
of individuals or of minorities. 
Holmes’ philosophy is no defense. 
But rather is there encouragement in 
his doctrine that the test of truth is 
its ability to get itself accepted in the 
market place,”* or that truth is “the 
majority view of that nation which 
can lick all others”2* If Stalin con- 
quers, then in the philosophy of Mr. 
Justice Holmes, atheistic communism 
will become the truth. 





12. Howe, loc. cit. 546 

13. Howe, loc. cit. 546. 

14. Howe, loc. cit. 546. 

15. Howe, loc. cit, 545. 

16. Howe, loc. cit. 534. 

17. Howe, loc. cit. 541. 

18. Howe, loc. cit, 544. 

19. ‘Holmes and His Hecklers’’, 15 The Progres- 
sive (a magazine founded by Robert M. LaFollette, 
Sr.) 9 (1951). Professor Rodell’s general attitude 
toward the law may be indicated by these words 
from his book Woe Unto You Lawyers! (1939): “The 
legal trade, in short, is nothing but a high-class 
racket’’ (page 15); lawyers are ‘‘those modern pur- 
veyors of streamlined voodoo” (page 20); ‘‘the 
mighty fraud of The Law’’ (page 196); later it is 
“the big balloon of inflated nonsense" (page 206); 
“that inflated mass of hokum’’, (page 220); ‘‘the 
whole pseudo-science of The Law, regardless of its 
results, is a fraud"’ (page 226); the law is ‘an 
uncertain and imprecise abracadabra devoted to 
the solemn monipulotion of a lot of silly abstrac- 
tions’’ (page 245). 

20. 2 Holmes-Pollock Letters (1942) 3 

21. id. at 200. 

22. Id. at 178. 
3. 1 id. at 105. 

24. Shriver, Holmes’ Book Notices, Uncollected 
Letters ond Papers (1936) 188. 

25. 1 Holmes-Pollock Letters 163. 

38. Dissent in Abroms v. United States, 250 U.S. 
616, 630, 40 S. Ct. 17, 22. 
27. Holmes, Collected Legal Papers, page 310. 
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1951-1952 Officers and 


New Members of the Board of Governors 


" The House of Delegates of the 
American Bar Association, meeting 
during the 74th Annual Meeting in 
New York City, elected officers and 
four new members of the Board of 
Governors at its first session on Sep- 
tember 17 in the Waldorf-Astoria 
Hotel. 

Howard L. Barkdull, of Ohio, was 
named President, and Joseph D. 
Stecher, of Ohio, and Harold H. 
Bredell, of Indiana, were re-elected 
Secretary and Treasurer respectively. 
New members of the Board of Gov- 
ernors, elected for three-year terms, 
are as follows: 

First Circuit—Allan H. W. Hig- 
gins, of Massachusetts; 

Second Circuit—Cyril Coleman, of 
Connecticut; 

Sixth Circuit—Donald A. Fink- 
beiner, of Ohio; 

Tenth Circuit—Ross L. Malone, 
Jr., of New Mexico. 

Members of the Board comprise the 
officers of the Association, the last re- 


tiring President, the Editor-in-Chief 
of the JOURNAL, and one representa- 
tive from each of the ten judicial 
circuits. 

A sketch of the new President, Mr. 
Barkdull, appeared in the October 
issue of the JourRNAL; Mr. Stecher, 
has been Secretary since December of 
1945. (See 32 A.B.A.J. 34; January, 
1946). Mr. Bredell was elected Treas- 
urer at St. Louis in 1949. (See 35 
A.B.A.J.; November, 1949). 

Allan H. W. Higgins, the new 
member of the Board for the First 
Circuit, lives in Boston. A graduate 
of Harvard College (A.B. '25) and 
Harvard Law School (LL.B. '28), he 
is in charge of the tax department of 
his firm in Boston. A member of the 
American Bar Association since 
1940, he is Vice Chairman of the 
Section of Taxation and was chair- 
man of the Tax Section’s Committee 
on Equalization of Taxes in Com- 
munity Property and Common Law 
States, which was instrumental in 








Fabion Bachrach 
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CYRIL COLEMAN 


securing the split-income and mari- 
tal deductions provisions of the Rev- 
enue Act of 1948. 

He has been practicing in the 
field of taxation for twenty years and 
has delivered numerous lectures on 
that subject before legal and other 
professional groups throughout the 
United States. 

He is a member of the Massa- 
chusetts Bar Association, the Boston 
Bar Association and the Essex Coun- 
ty Bar Association. He is also a mem- 
ber of the General Advisory Com- 
mittee re Drafting the Internal Rev- 
enue Code of the American Law In- 
stitute. 

The new Board of Governors 
member for the Second Circuit, Cyril 
Coleman, was born in Meriden, Con- 
necticut, September 1, 1902. After 
attending the local schools in Meri- 
den, he received an A.B. degree from 
Harvard College in 1924, and an 
LL.B. degree from Harvard Law 
School in 1927. Upon his graduation 
from law school he became asso- 
ciated with a Hartford law firm, 
where he is now a partner, engaged 
for the most part in trial practice. 
He was married on June 4, 1931, to 
Katherine Alexander. They have four 
children. 


He has been a member of the 
Police Commission of the City of 
Hartford, a member of the Metro- 
politan District Commission, and 
of the Hartford Park Board, and 
a director .of the Hartford Public 
Library. He has served as a member 
of the Judicial Council of the State 
of Connecticut and was State Dele- 
gate from Connecticut to the House 
of Delegates of the American Bar 
Association. 
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He was a member of the Commis- 
sion which drafted the new Charter 
for the City of Hartford, and was 
elected the first Mayor under the 
new Charter on November 4, 1947. 
He was re-elected on November 8, 
1949. 

Donald A. Finkbeiner, new Board 
member for the Sixth Circuit, was 
born at Perrysburg, Ohio, in 1894. 
He attended public schools in Perrys- 
burg and Toledo and completed his 
education at the University of Mich- 
igan and its law school. 

Admitted to the Ohio Bar in 1921, 
he has been practicing in Toledo 
since then. Mr. Finkbeiner describes 
his practice as ‘“‘corporate and 
general”. 

He was President of the Ohio State 
Bar Association in 1940-1941, and 
also served as Chairman of its Mem- 
bership and Budget Committees. In 
the Toledo Bar Association, he has 
served as a member of the Executive 
Committee and as Chairman of the 
Program and Budget Committees. 

He is Vice President and Member 
of the Board of Trustees of the 
Toledo Chamber of Commerce, Vice 
President and member of the Board 
of Trustees of the Toledo Zoological 
Society and is Vice Chairman of the 
Toledo Civic Opera Association, as 
well as President of the Toledo 
Safety Council and of the University 
Club of Toledo. 

Mr. Finkbeiner served in the 
Army from 1917 to 1919 in the 83d 
and 10th Divisions. ° 

He is married and has a son and 
a daughter. 
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New Members of the Board of Governors 





ROSS L. MALONE, JR. 





Ross L. Malone, Jr., the new mem- 
ber of the Board for the Tenth Cir- 
cuit, was born in Roswell, New Mex- 
ico, in 1910. He is one of the young- 
est men ever to be elected to the 
Board. 

He was admitted to the Bar of 
New Mexico in 1932 after receiving 
his LL.B. degree at Washington and 
Lee University in Virginia. 

He has practiced in Roswell since 
his admission, except for active duty 
from 1942 to 1946 as a member of 
the Naval Reserve. He was released 
from active duty as lieutenant com- 
mander after seeing service in the 
Continental United States and for 
fifteen months in the Pacific aboard 
the U.S.S. Cape Esperance, an escort 
carrier. 


He is a member of the Board of 
Bar Examiners of the State of New 
Mexico and is Chairman of the Com- 
mittee on Continuing Legal Educa- 
tion of the State Bar of New Mexico. 
He was a member of the Legal Com- 
mittee of the Interstate Oil Compact 
Commission from 1946 to 1951. 

He is the author of “Legal History 
of the Conservation of Oil and Gas 
in New Mexico” and “Oil and Gas 
Leases on U.S. Government Lands”, 
as well as other articles in the field 
of oil and gas law. 

A member of the Association since 
1937, he has been State Delegate 
from New Mexico since 1946 and 
is a former member of the Associa- 
tion’s Committees on Bill of Rights 
and American Citizenship. 
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American Bar Association Medal: Pe 


Reginald Heber Smith Receives 1951 Award 


® The highest honor the American 
Bar Association can bestow upon one 
of its members, the American Bar 
Association Medal, was presented at 
the 1951 Annual Dinner, September 
20, to Reginald Heber Smith, of 
Boston. Mr. Smith, the seventeenth 
man to receive the Medal, has made 
many notable contributions to the 
public, the profession and the As- 
sociation. He was one of the early 
leaders in the legal aid movement in 
the United States, and is the author 
of Justice and the Poor. He wrote 
the widely acclaimed aid to efficient 
law office management, Law Office 
Organization. He has been a member 
of the Board of Editors of the Jour- 
NAL since 1941, and is the Director 
of the Survey of the Legal Profession. 

The citation voted by the Board 
of Governors reads: 

“Reginald Heber Smith, while 
other youthful legal aspirants were 
refusing to put away childish things, 
you were coming to grips with the 
actuality of practice. While they 
were devoting their time to cultiva- 
tion of themselves, you were devot- 
ing your young strength to the as- 
sistance of those unable to pay for 
legal service. The demands of your 
active early years of practice did not 
prevent your preparation of a book 
that founded the modern system of 
legal aid. All over our land people 
are receiving more efficient attention 
from lawyers because of what you 
have taught us about the business- 
like management of our offices. For 
years your talents have been an in- 
fluence for good in our Association's 
publication. Your generous nature 
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and self-effacing love of your pro- 
fession and of your fellows at the 
Bar have made you, wherever law- 
yers are gathered together, the center 
of an affectionate group who seek the 
joy of your gay companionship and 
the help of your wise counsel. 
“Now you near the end of your 
great but unrecompensed task as Di- 
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now for the first time is beginning to 12 
know its own resources and will be M 
able to marshal them effectively in tor 
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administering justice according to ses 
law. In gratitude to you, therefore, 
for your conspicuous services in the tic 
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cause of American jurisprudence, 
the Board of Governors takes great 
pleasure in awarding to you the 
American Bar Association Medal.” 

In presenting the Medal, Presi- 
dent Fowler said in part: 

“Each year at this time the Associ- 
ation bestows upon some lawyer who 
has by distinctive and outstanding 
service earned it, the Gold Medal 
of the American Bar Association. 

“I could not imagine a situation 
that would give me nore pleasure 
than having the opportunity to pre- 
sent this Medal tonight to the recip- 
ient, who is a personal fren? and who 
has been of great help in guiding and 
advising me through the years I have 
worked in this Association. 

“As a very young man, faced with 
the usual problems of the young law- 
yer, while just making a living and 
trying to learn a little more about 
our profession, he still had time to 
realize that all Americans, regardless 
of their financial and economic situ- 
ation, were entitled to representation 
before our courts; he was early one 
of the leaders in the legal aid move- 
ment in the United States, and ever 
since that time has been an outstand- 
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ing leader in this service which law 
yers should furnish to the people of 
our country. 

“He has never grown weary of un- 
selfishly serving his profession. When 
the Survey of the Legal Profession 
needed a director, although it had 
provided a rather handsome salary, 
he assumed the position and refused 
to accept any compensation, except 
the satisfaction of service. 

“I am sure that there never was a 
man who more richly deserved this 
Medal.” 

Mr. Smith responded as follows 

“Mr. President, honored guests, 
ladies and gentlemen: 

“The simple truth is that I am de 
lighted to receive this Medal, which 
I consider the highest civilian award 
that can come to any American law- 
yer. My happiness is natural inas- 
much as I have always loved the pro 
fession, and the unusual opportu- 
nities it affords us to serve our people 
and our world. 

“My own great opportunity lies 
just around the corner, for next 
month I begin to write my final re- 
port as Director of the Survey of the 
Legal Profession. After thirty-seven 


Union Internationale des Avocats 


Meets in Rio de Janeiro 


* The Thirteenth Congress of the 
Union Internationale des Avocats 
was held in Rio de Janeiro from 
September 7 to September 12, 1951. 
This was the first occasion of the 
Union’s meeting outside Europe 
since its organization. 

The Congress was inaugurated in 
a formal session on September 7 with 
the Minister of Justice of Brazil, Dr. 
Francisco Negrao De Lima, presid- 
ing. The final session on September 
'2 was also formal with the Foreign 
Minister, Dr. Joao Neves da Fon- 
toura, presiding. 

There were three plenary business 
sessions and four section meetings. 

Speeches on the topic, “The Func- 
tion of the Lawver in Contemporary 





Society”, were made by Jean Theve 
net, of Belgium, and Juan A. de 
Zulueta, of Spain. Robert Planty, of 
France, advocated that lawyers, es- 
pecially in criminal proceedings, be 
permitted to appear before the courts 
of any country, which he called “The 
Internationalization of the Right of 
Defense”. In this connection, Levy 
Carneiro raised the question of the 
establishment of an international 
court for the protection of human 
rights. 

Simarro Puig and Juan A. de Zu- 
lueta, of Spain, Oscar da Cunha, of 
Brazil, and Azevedo Perdigao, of 
Portugal, submitted papers on the 
topic, “Legal Aid, Costs and Rapid- 
ity of Justice”. Sir Godfrey Russell 


years of active practice and four 
years of intensive study, I have some 
ideas as to what needs to be said, 
and I pray that the right words may 
be given to me. 

“For your kindness to me tonig)at, 
1 thank you all sincerely and 
humbly.” 

Ihe sixteen outstanding lawyers 
previously awarded the American 
Bar Association Medal are: 

1929—SAMUEL WILLISTON 

1930—E.tinu Root 

1931—OLIVER WENDELL HOLMEs, JR 

1932—JoHn Henry WIGMORE 

1934—Grorce W. WICKERSHAM 
1938—Herspert HARLEY 

1939—EpGAR BRONSON TOLMAN 

1940—Roscort PouNnpD 

1941—GrorGE WHARTON PEPPER 

1942—CHaArLEs EvANs HUGHES 

1943—JouN J]. PARKER 

1944—Hattron W. SUMNERS 

1946—CarL McFARLAND 

1947—WiiuiaMm L. RANSOM 
1948—ArtHUR T. VANDERBIL1 
1950—Orte L. PHILLIPS 

Che addition of the name of Regi- 
nald Heber Smith to the above dis- 
tinguished roster is a suitable and 
well merited recognition of his un- 
selfish and outstanding services to 
the American public, the profession 
and the Association. 


Vick, of England, described the sys- 
tem that had been devised there 
which reduces costs and lawyer’s fees 
for poor litigants, without sacrificing 
the independence of the Bar. 

Papers were submitted on the 
topic, “The Organization of the 
Bar” by Eduardo Couture, of Uru- 
guay, and Armando Vidal, of Brazil. 

Papers were submitted by Haroldo 
Valladao, of Brazil, on the possibil- 
ity of international adjudication of 
civil causes and by George H. Owen, 
of the United States, on present 
methods of international co-opera- 
tion in civil proceedings. 

Papers on the subject, “Interna- 
tional Action for the Repression of 
Common Crimes”, were submitted 
by Laertes Munhoz and Madureira 
de Pinho, both of Brazil. Nicholas 
Doman, of the United States, spoke 
on this subject, referring to the 
Nuremberg trials as a milestone in 
(Continued on page 838) 
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Danger to America: 


The Draft Covenant on Human Rights 


by William Fleming + Chairman of the Department of Political Science at Ripon College (Wisconsin) 


® This is the second half of Mr. Fleming's analysis of the proposed Covenant on 
Human Rights prepared by the United Nations’ Human Rights Commission at its 
April-May, 1951, session. In the first half of his article, which appeared in last 
month's issue of the Journal (37 A.B.A.J. 739), Mr. Fleming examined the economic, 
social and cultural “rights'’ embodied in the Covenant. This month, he concludes the 
analysis with a study of the civil and political rights provisions of the document. 





Second Installment 


" The emphasis put so far on eco- 
nomic, social and cultural rights is 
not to be taken to suggest that the 
Draft Covenant on Human Rights 
shows signs of perfection in its civil 
and political provisions. Far from it. 
(1.) Here, too, especially in Part 
II of the document, the Soviets 
scored, this time in a more subtle 
manner which, it is true, does not be- 
come apparent immediately, but 
which, nevertheless, is a fact that can- 
not well be disputed. It will be re- 
membered that the Covenant was 
supposed to give legal effect to the 
Universal Declaration of Human 
Rights which had but moral signifi- 
cance. It is against this background 
that the question should be asked: 
For what reason have many impor- 
tant articles of the Declaration been 
deleted from the Draft Covenant al- 
together? For example, the provi- 
sions of the Declaration that: 
(a) All human beings are born 
free and equal in dignity and rights. 
They are endowed with reason and 


conscience and should act towards 
one another in a spirit of brother- 
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hood (Article 1). 

(b) Everyone has the right to life, 
liberty and the security of the person 
(Article 3). 

(c) No one shall be subjected to 
arbitrary interference with his pri- 
vacy, family, home or correspondence, 
nor to attacks upon his honor and 
reputation. Everyone has the right to 
the protection of the law against such 
interference or attacks (Article 12). 

(d) Everyone has the right to seek 
and to enjoy in other countries asy- 
lum from persecution (Article 14). 

(e) Everyone has the right to take 
part in the government of his coun- 
try, directly or through freely chosen 
representatives. Everyone has the 
right of equal access to public service 
in his country (Article 21). 

(f) Everyone has the right to own 
property alone as well as in associa- 
tion with others. No one shall be ar- 
bitrarily deprived of his property 
(Article 17). 

All these provisions owe their ex- 
istence to the philosophy of liberal 
democracy. Now, when they were 
thought to be important enough to 
be incorporated in the Universal 
Declaration of Human Rights, why, 
then, were they all of a sudden 
omitted from the Draft Covenant? 


The answer is simply suggested by 
the well known distaste of the Soviets 
for the ideas on which these rights 
rest and their refusal to adhere to 
them in the actual operation of their 
government. Therefore, it is not just 
a coincidence that the framers of the 
Draft Covenant “forgot” to give 
these rights legal recognition in the 
document. 

(2.) The Covenant contains the 
general principle’® that a ratifying 
state undertakes “to respect and to 
ensure to all individuals within its 
territory and subject to its jurisdic 
tion the rights recognized in this 
Covenant, without distinction of any 
kind, such as race, color, sex, lan- 
guage, religion, political or other 
opinion, national"? or social origin, 
property, birth or other status”. It 
is difficult to avoid the conclusion 
that this provision would void some 
important federal legislation. “The 
Federal Government has not pursued 
a policy of equal treatment of aliens 
and citizens. Citizens have rights 
superior to those of aliens in the 
ownership of land and in exploiting 





76. Draft Covenant on Human Rights, Art. 1, §1. 

77. In contradistinction to the Draft Covenant 
the European Bill of Rights has a more realistic 
approach to the problem of aliens. Freedom of 
expression, assembly, etc. shall not “be regarded 
as preventing the High Contracting Parties from 
imposing restrictions on the political activity of 
aliens’. Convention for the Protection of Human 
Rights and Fundamental Freedoms, Art. 16; 
Am. Jour. Intl. Law (April, 1951), Off. Doc. 
page 29. 
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natural resources.”?8 And what about 
the Smith Act of 1940 and the Inter- 
nal Security Act of 1950? Would they 
not, too, be adversely affected by this 
provision of the Covenant? The 
Committee for Peace and Law 
Through United Nations of the 
American Bar Association had, and 
quite rightly so, similar apprehen- 
sions”. As far as the American peo- 
ple are concerned, it is more than 
doubtful that they would be in favor 
of such an extreme egalitarianism as 
proposed by the Covenant in its 
present form. In all probability, they 
would, if adequately informed, re- 
ject this “most favored individuals 
clause” according to which, in the 
paraphrased words of Cordell Hull, 
every ratifying state obligates itself 
not to treat anybody worse than the 
person it treats best of all. 
Furthermore, the provision is in 
compatible with the system of feder- 
alism. Just a short time ago, the State 
of Connecticut adopted a law bar- 
ring women from standing at bars 
even if they are not drinking®. The 
law runs afoul of the Covenant but 
not of the Federal Constitution since 
the Supreme Court would not de- 
clare that the equal protection 
clause*! had been violated. Three 
years ago the State of Washington 
passed a law making it unlawful 
to sell liquor to women except 
when seated at tables—a discrimina- 
tion that would undoubtedly be de- 
stroyed by the Covenant on Human 
Rights. But why should Washington, 
Connecticut or any other state in the 


Union, for that matter, be compelled 
to forego its right to deal with its 
own social problems in accordance 
with its own judgment, subject only 
to the Federal Constitution? 

The Covenant has an even more 
far-reaching significance. It outlaws 
not only governmental action con- 
travening the rights enumerated in 
the Covenant, but it aims ultimate- 
ly at United Nations’ protection of 
these rights against private*? action 
allegedly infringing upon them. 
This objective of the Covenant be- 
comes manifest from the provision 
referred to above that states under- 
take to ensure to all individuals the 
rights of the Covenant without any 
distinction. The same objective is 
definitely established in the subse- 
quent provision®* that everyone 
shall have an effective remedy, not- 
withstanding that the violation of 
rights has been committed by per 
sons acting in an official capacity. 
The reference to officials makes 
sense only under the assumption 
that violations by private persons 
are included as well. However, since 
President Johnson’s vetoes of the 
Freedmen’s Bureau Bill and the Civ- 
il Rights Bill and since the Supreme 
Court decisions in the Slaughter 
House Cases and Civil Rights 
Cases*® it has been an established 
principle of American constitution- 
al law that an individual invasion 
of individual rights is simply a 
private wrong for which the individ- 
ual may seek redress by resort to the 
laws of the state. Again, no reason 
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can be adduced why this principle 
ought to be abandoned. 

(3.) “The basic civil and politi- 
cal rights set forth in the Draft Cov- 
enant are well known in American 
tradition and law®*.” Nothing could 
be farther from the truth. This will 
be seen from (A) the discussion of 
some of the individual political 
rights and (B) from general prin- 
ciples made applicable to them. 

Lack of space prevents a thorough 
analysis of all the political rights 
enumerated in the Draft Covenant. 
Only some of the most important ones 
ean be singled out for discussion. 

The Draft Covenant, recognizing 
the value of fair procedure in crim- 
inal cases, deals with the subject in 
a rather comprehensive manner®’. 
Still, from the American point of 
view the provision must be held un- 
satisfactory. For Americans “an in- 
dependent and impartial tribunal” 
as prescribed by the Covenant is 
still a far cry from trial by jury. Was 
it really too much to expect the 
American delegation to insist upon 
this venerable institution being in 
some way given recognition in the 
Covenant? Americans will also look 
in vain for a prohibition stipulating 
that no one shall be subject to be 
put twice in jeopardy of life or limb 
for the same offense. They will look 
in vain for a prohibition against the 
requirement of excessive bail®*. 
They will look in vain for a prohibi- 
tion against compelling a man to 
be a witness against himself®*. They 
will look in vain for rules of evi- 





78. Mr. Justice Reed dissenting in Takahashi v. 
Fish and Game Commission, 334 U.S. 410 {1948}. 
‘The United States limits the rights of aliens as 
compared with citizens in land ownership in its 
territories, 8 U.S.C. Paragraphs 71-86; in dis- 
position of mineral lands, 30 U.S.C. Paragraph 
181; of public lands, 43 U.S.C. Paragraph 161; 
in engaging in coast-wise trade, 46 U.S.C. Para- 
graphs 11, 13; in operating aircraft, 49 U.S.C. 
Paragraphs 176 ({c), 521."° Dowling, Cases on 
Constitutional Low (4th ed. 1950), page 1177, 
note 3. 

79. The first section of Art. 1, the Committee 
declares, ‘is drawn in such broad language that 
it may be d d, for ple, to confer on 
aliens rights appertaining to citizenship, without 
requiring correlative duties, or to prohibit lows 
requiring property or citizenship qualifications for 
various purposes . . ."" (Report September 1, 1950, 
page 80.) 

80. The New York Times, July 12, 1951; to the 
same effect see Laws of the State of Washington, 
1949, Chapter 5, page 13. 








81. Fourteenth Amendment. 

82. This is conceded by Professor Chofee 
op. cit., page 406. 

83. Draft Covenant on Human Rights, Art. 1, § 3 

84. 16 Wall. 36 (1873). 

85. 109 U.S. 3 (1883). 

86. James Simsarion, op. cit., page 1003 

87. Draft Covenant, Art. 10. 

88. It is true that Article 6, Subsection 4, con 
tains a bail provision insofar as pending tric! 
detention shall not be the general rule, but re- 
lease may be subject to guarantees to appear for 
trial. However, the fixing of excessive bail is not 
expressly prohibited. See also Report of the Com- 
mittee for Peace and Law Through United Nations, 
September 1, 1950, pages 81-82 

89. At least this is the case, if one takes the 
official State Department edition of the Cove- 
nant as a guide. According to this version, no 
such right is included in Art. 10. However, Art. 
10, as prepared in the March-May, 1950 Droft 
of the Human Rights C ission {see Septemb 





1, 1950, Report of the Committee on Peace and 
Law, page 72), contains the following: ‘‘[e) No 
one shall be compelled to testify against himself 
or to confess guilt." This language is omitted in 
the June 25, 1951, Department of State Bulletin, 
page 1009, where Section 10 (2) has only five 
subsections, ending with “‘le)"’, whereas, in the 
1950 Draft, Article 10 (2) had six subsections, 
ending with “‘(f)"". The State Department's own 
mimeographed edition, which came out before 
the Department of State Bulletin, also contains 
the omission. On the other hand, in examining 
the Report of the Seventh Session of the Com 
mission on Human Rights, page 57, also page 18, 
one finds thot it is said that Parts | and Il (Ar- 
ticles 1-18) ore the same as the text prepared 
at the Sixth Session; and the draft of Art. 10 con- 
tained in the mimeographed Report of the Sev- 
enth Session, page 64, does contain the language 
to the effect above quoted thot “*no one shall be 
compelled to testify against himself or to con- 
less guilt’’. So one does not know exactly what 
the focts are. 
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dence designed to curb the other- 
wise arbitrary power of a court to 
admit evidence at its discretion. Are 
the absences of these rights and 
guarantees “well known in Amer- 
ican® tradition and iaw’’? 

A discussion of criminal procedure 
under the Draft Covenant would re- 
main incomplete without reference 
to one of the most amazing provi- 
sions of the document. Article 3, 
Section 3, provides: 

In countries where capital punish- 
ment exists, sentence of death may be 
imposed only as a penalty for the 
most serious crimes, pursuant to the 
sentence of a competent court and 
in accordance with law not contrary 
to the Universal Declaration of Hu- 
man Rights. 

Unenviable, indeed, would become 
the position of a trial judge should 
the Draft Covenant be adopted! 
This judge, 
cused found guilty by a jury of mur- 
der, would have to study not merely 
the constitutions and laws of his 
country, but the Universal Declara- 
tion of Human Rights. He would 
have to determine whether under 
such Declaration he is entitled to 
sentence the defendant to death or 
whether he should ignore the law of 
his own country, if, in his opinion, 
the Declaration of Human Rights 
conflicts with the domestic law in 
any particular.” 

Freedom of expression is pro- 
vided for, to be sure, in the Draft 
Covenant®’, However, it is subject 
“to such restrictions as are provided 
by law and are necessary for the pro- 
tection of national security, public 
order, safety, health, or morals or 
the rights, freedoms, or reputations 
of others.”®? It is further subject to 
derogation in case of a “state of 
emergency officially proclaimed by 
the authorities.”®* How can this pro- 
vision be reconciled with the First 
Amendment which reads: “Congress 
shall make no law . . . abridging the 
freedom of speech or of the press.” 
This limitation on Congress also 
applies to states and municipalities 
by virtue of the Fourteenth Amend- 
ment®, It may conceivably be ar- 
gued that there is no difference be- 
tween the Draft Covenant and the 


“in sentencing an ac- 
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First Amendment because, although 
the constitutional injunction against 
any limitations on freedom of ex- 
pression does not seem to allow of 
exceptions at all, actually these ex- 
ceptions are made under the Consti- 
tution in both judicial pronounce- 
ments and legislative enactments. As 
to the former, it may be pointed out 
that court decisions frequently inter- 
pret freedom of expression as being 
relative rather than absolute. As to 
the latter, reference may be made to 
laws which are enacted from time to 
time with a view to limiting freedom 
of speech or expression as illustrated, 
for instance, by the Espionage Act of 
1917. These arguments are not con- 
vincing. They overlook the follow- 
ing factors: 

The relativity of freedom of 
speech is recognized in American 
constitutional law to the effect that, 
for example, “the most stringent 
protection of free speech would not 
protect a man in falsely shouting 
fire in a theatre and causing a pan- 
ic."°* On the other hand, freedom 
of speech has been declared by the 
Court as belonging “to the great 
indispensable democratic freedoms, 
secured by the First Amendment. 
That priority gives these liberties a 
sanctity and a sanction not permit- 
ting dubious intrusions.”®* Conse- 
quently, the usual presumption in 
favor of the constitutionality of a 
contested law does not apply in the 
case of a statute which appears to 
violate freedom of expression. If 
there are doubts as to the validity 
of such a statute, the presumption 
is against its constitutionality. All 
laws in the United States attempting 
to curtail freedom of expression 
must stand the test of final judicial 
review under the First Amendment 
by a court independent of the exec- 
utive and legislative power. It is 
not open to doubt, then, that in 
this country freedom of expression 
possesses a highly valued and priv- 
ileged position which has not been 
accorded to the corresponding free- 
dom of expression in the Draft Cov- 
enant. In many other countries in- 
dependent courts to protect individ- 
ual freedoms do not exist. “Law” 








in those countries is executive de- 
cree, or legislative fiat, wholly im- 
mune from challenge by anyone. 
The inferior status given to this 
freedom in the Covenant can be 
seen, above all, from the great vari- 
ety of matters with regard to which 
restrictions are permissible. It be- 
comes also apparent from the nature 
of the other interests, considerations 
or rights which, according to the Draft 
Covenant, shall prevail should they 
clash with freedom of expression. 


Free Speech Can Be Curtailed 
If Public Order Requires It 


As we have seen, the Draft Cove- 
nant permits the enactment of laws 
for the purpose of restricting free- 
dom of expression if this is neces- 
sary for maintaining public order. 
In this connection, Terminiello v. 
City of Chicago®® comes to mind. 
Here the Court invalidated a city 
ordinance under which Terminiello, 
a rabble rouser, had been convicted. 
According to the United States Su- 
preme Court the Chicago ordinance 
“permitted conviction of petitioner 
if his speech stirred people to anger, 
invited public dispute, or brought 
about a condition of unrest. A con- 
viction resting on any of these 
grounds may not stand.” 

Furthermore, “rights of others”, 
generally speaking, warrant, accord- 
ing to the Draft Covenant, legisla- 
tive restrictions of freedom of expres- 
sion. Not a word is said about the na- 
ture of these rights. In any event, to 
the Draft Covenant they are more im- 
portant than the liberty which they 
are permitted to restrict.® 

Can it be doubted that freedom 
of expression is more secure with 
the American Bill of Rights than 





90. European states will miss what they consider 
indispensable safeguards in criminal procedure; 
among them the prohibition against a reformatio 
in pejus which otherwise might be brought about 
to the disadvantage of the defendant by a court 
of appeals or revision. 

91. Report of the Committee for Peace and Low 
Through United Nations of the American Bar As- 
sociation, September 1, 1950, page 81. 

92. Draft Covenont on Human Rights, Art. 14. 

93. Ibid., § 3. 

94, Ibid., Art. 2, § § 1 and 2. 

95. Gitlow v. New York, 268 U.S. 652 (1925); 
De Jonge v. Oregon, 299 U.S. 353 (1937); Termi- 
niello v. Chicago, 337 U.S. 1 (1949). 

96. Schenck v. United States, 249 U.S. 47 (1919). 

97. Thomas v. Collins, 323 U.S. 516 (1944). 

98. 337 U.S. 1 (1949). 
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with the Draft Covenant? Under the 
latter, the destruction of La Prensa 
would be perfectly legal since the 
order closing the plant of the coura- 
geous Argentine newspaper was 
based on grounds of national secu- 
rity.1° In the United States “the 
Government could, for example, 
close down newspapers just as in 
other emergencies the President has 
closed down banks”.!® 

Reference to the Espionage Act 
of 1917 does not succeed in con- 
veying the impression that all the 
Draft Covenant does is to state the 
law of the United States. “Holmes 
made it quite clear that the Espio- 
nage Act did not supersede the First 
Amendment.”26? Had it not been 
for the “clear and present danger” 
in time of war which Mr. Justice 
Holmes, speaking for the Court, 
found to exist at that time, the 
Court would have declared the Espi- 
onage Act unconstitutional.’ Un- 
der the Draft Covenant on the other 
hand, a law enacted for the protec- 
tion of national security in either 
peace or war cannot be challenged 
on the ground that it infringes upon 
freedom of expression. 

It is clear, then, that the pro- 
posed Covenant on Human Rights 
represents what the counsel for the 
American Newspaper Publishers 
\ssociation, Elisha Hanson,’ has 
called “the ultimate in hostile ac- 
tion against the right of the Amer- 
ican people to enjoy free speech and 
to have a free press”. Senator Brick- 
er’s recent apprehensions are en- 
tirely justified.1% 





Professor Chafee? jis indignant 
at writers who prefer to stress the 
American point of view: 
Were the representatives of free- 
dom-loving nations who wrote the 
whole of Article 14 so utterly base 
as to want to throttle freedom of the 
press while pretending to give it new 
strength? Or were they so stupid as 
to work into the evening for weeks 
and weeks doing just the opposite of 
what they intended? Yet they must 
have been either consummate knaves 
or hopeless idiots if there be a grain 
of truth in the words of the Hostile 
Critics: “That the sections impair the 
principles of the First Amendment 
seems evident.” 
This passage contains strong lan- 
guage, to be sure, but its ad homi- 
nem reasoning is rather weak. As 
far as the present writer is con- 
cerned, Professor Chafee may rest 
assured that the representatives of 
the freedom-loving nations are nei- 
ther base nor stupid nor consummate 
knaves nor hopeless idiots, but, act- 
ing as diplomats, they sought, by 
way of compromise, to find a form 
of language that would be agreed 
to by countries having completely 
contrary philosophies as to freedom 
of expression. As is sometimes the 
case in compromises, principle died. 

On freedom of religion the Draft 
Covenant (Article 13) provides:1% 

1. Everyone shall have the right 
to freedom of thought, conscience 
and religion. This right shall include 
freedom to change his religion or be- 
lief, and freedom, either alone or in 
community with others and in pub- 
lic or private, to manifest his religion 
or belief in teaching, practice, wor- 
ship and observance. 


The Danger in the Covenant on Human Rights 


2. Freedom to manifest one’s re- 
ligion or beliefs shall be subject only 
to such limitations as are pursuant to 
law and are reasonable and neces- 
sary to protect public safety, order, 
health, or morals or the fundamen- 
tal rights and freedoms of others. 
Of this Article it has been appro- 

priately said:'% 

At a time when the expression and 
the teaching of a belief in a God is 
restricted to the smallest land area 
of the world in the past one hundred 
years, we are confronted with a con- 
cept of the freedom of religion em- 
bracing the free use of limitations 
reasonable and necessary to protect 
public safety, order, health, morals or 
the fundamental rights and freedoms 
of others. The purported agreement 
of church and state in Hungary is 
an example of religion under state 
regulation and control for public safe- 
ty and order. 

The people of the United States 
are asked to approve those restric- 
tions for others on the assurance that 
perhaps they will not apply in the 
United States. The persecuted breth- 
ren of any religious group in any 
country dominated by the Soviet shall 
be assured that such persecutions 
are legal and proper under a Cove- 
nant on Human Rights because the 
public safety and order of their state 
demand such protective action. Is 
this the message we shall send to per- 
secuted worshippers in other lands? 

Today, when an atheistic ideology 
of great power and proportions con- 
fronts the religious groups of the 
world, an organ of the United Na- 
tions presents the doctrine of state 
regulation of religion, a codification 
of the right of regulation, and com- 
plete destruction of the freedom of 
religion if laws based on alleged pub- 
lic safety and order of the State shall 
so provide. The United Nations is 
presently at war with one branch of 





99, ‘Minorities are the greatest sufferers from 
the deprivations of freedom of speech and free- 
dom of the press. If ordinances, laws and decrees 
may be enacted for the protection of national 
security, public order, safety, health or morals, 
or of the rights, freedoms or reputations of 
others, minorities everywhere will be in a tragic 
state. As a matter of fact, wherever those pro- 
visions are part of the law they are in a tragic 
state. As a young man from an unnamed Latin 
American country said recently: ‘In my country 
| keep my mouth shut.” " American Bar Associa- 
tion, Report of the Committee for Peace and Low 
Through United Nations, September, 1950, page 
38. 

100. Elisha Hanson, ‘Freedom of the Press: |s 
It Threatened in the United Nations?’’, 37 A.B.A.J. 
417, June, 1951. 

101. American Bar Association, Report of the 
Committee for Peace and Law Through United 
Nations, September 1, 1950, page 81. 

102. Alfred H. Kelly and Winfred A. Harbison, 


The Americon Constitution (New York: W. W. 
Norton & Co., 1948), page 666. “The question in 
every cose is whether the words used ore used in 
such circumstances and are of such a nature as to 
create a clear and present danger that they will 
bring about the substantive evils that Congress has 
the right to prevent. It is a question of proximity 
and degree. When o nation is at war many things 
that might be said in time of peace are such a 
hindrance to its effort that their utterance will no? 
be endured so long as men fight ond that no 
court could regard them os protected by any con- 
stitutional right."’ In Abroms v. U.S., Holmes and 
Brandeis dissenting said: ‘‘The power undoubtedly 
is greater in time of war than in time of peace 
because wor opens dangers thot do not exist at 
other times. But as against dangers peculiar to 
war, as against others, the principle of the right 
to free speech is always the same. It is only the 
present danger of immediate evil or intent to 
bring it about that warrants Congress in setting 
co limit to the expression of opinion where pri- 
vate rights are not concerned. Congress cer- 





tainly cannot forbid all effort to change the mind 
of the country. . . . We should be eternally vig- 
jlant against attempts to check the expression 
of opinions that we loathe and believe to be 
fraught with death, unless they so imminently 
threaten immediate ‘nterference with the lawtul 
and pressing purposes of the law that an im- 
mediate check is required to save the country... . 
Only the emergency that mokes it immediately 
dangerous to leave the correction of evil counsels 
to time warrants making any exception to the 
sweeping command, ‘Congress shall moke no 
low . . . abridging the freedom of spsech.” “ 
(Italics supplied). 

103. In the Schenck case. See notes 96 and 102. 

104. Op. cit., poge 478. 

105. For the interesting position of The New 
York Times on Senator Bricker, see the editorial 
in the July 20, 1951 issue. 

106. Op. cit., page 459. 

107. Art. 13. 

108. Committee on Peace ond Low, Report, 
September 1, 1950, page 43. 
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that ideology for the preservation of 

the freedoms of the world. In China 

a critical state is approaching for all 

representatives of religion in that 

great area. 

How did these provisions find a 
place in a Covenant on Human 
Rights? 

Political rights in Part II of the 
Draft Covenant are, generally speak- 
ing, not surrounded with the safe- 
guards which are enjoyed by them 
in the American Bill of Rights. 

Whereas in the United States 
rights are conclusively stated by the 
Constitution and constitutional 
amendments as the sole source of in- 
terpretation, and all ordinary laws 
must conform thereto, the Draft Cov- 
enant often! conditions the exist- 
ence of rights by making them sub- 
ject to restriction by ordinary laws. 
Thus, any “guarantee” by the Draft 
Covenant is nonexistent. This is the 
European tradition, to be sure, but 
certainly not the American. 

Furthermore, as is well known, in 
the United States, with only the ex- 
ception of the writ of habeas corpus, 
the rights and liberties cannot be 
suspended under any circumstances, 
not even in times of war. Emergency 
does not create power.'!© On _ the 
other hand, the Draft Covenant, 
again disregarding the American 
and following the Continental tra- 
dition, provides that, with certain 
exceptions, “in the event of an emer- 
gency officially proclaimed by the 
authorities of a state or in the event 
of a public disaster, a state may der- 
ogate” from certain of the rights 
provided in the Covenant.!!! This 
authorized derogation from suppos- 
edly “fundamental” rights prosti- 
tutes them to the “readily invented 
emergency declarations” of the om- 
nipotent state."!? Realizing that the 
broad term “emergency” may cover 
practically everything, the recently 
signed European Bill of Rights 





109. Draft Covenant on Human Rights, Art. 13 


14, 15, 16. 

110. See notes 96, 102 

111. Ibid. Art. 2. 

112, Committee on Peace and law, Report, 
September 1, 1750, page 44. 

113. Convention for the Protection of Human 
Rights and Fundamental Freedoms, Art. 15. Am. 
Jour. Intl. Law, April, 1951, Off. Doc. page 28. 

114. ‘Treaty Law Editorials—The Pulitzer Prize’’, 
editorial in the July issue of the American Bor 
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The Danger in the Covenant on Human Rights 


shows in this matter of suspension 
much more respect for human rights 
than the Covenant does. Under this 


document!!8 European governments 
may not take measures derogating 
from human rights enumerated in 
the Convention except in time of 
war or other public emergency 
threatening the life of the nation. 
To believe, as the Covenant does, 
that every emergency, regardless of 
its intensity or nature, should justify 
a dictatorship, is an idea hardly com- 
patible with democracy. The history 
of our time is characterized by a 
succession of emergencies. But dem- 
ocratic government must continue. 
So must the fundamental freedoms 
lest the government be prevented 
from drawing upon an enlightened 
public opinion. The latter is in an 
emergency even more needed than in 
so-called normal times. “A fully in- 
formed public is the ultimate answer 
to all attempts to diminish the rights 
protected by the Constitution.” 
According to Anglo-Saxon ideas, 
individual rights, to be worth the 
paper they are written upon, must 
ultimately enjoy the protection of 
independent domestic courts. The 
Covenant subscribes to a different 
philosophy. Any person whose rights 
or freedoms, as recognized by the 
Covenant, are violated shall have an 
effective remedy.™5 Any person 
claiming such a remedy shall have 
his rights thereto determined by 
competent authorities, political, ad- 
ministrative or judicial.* No bet- 
ter criticism of this provision has 
ever been offered than the following 
comment made by the British dele- 
gation,!!7 
The United Kingdom considers 
that an effective remedy must be a 
legal remedy, and that a claim that a 
human right has been violated must 


be determined by a court of law or 
by a tribunal whose decision has the 


force of law. Paragraph 3 (b) would 





Association Journal commenting on the receipt 
of the Pulitzer Prize by William H. Fitzpatrick, 
Editor of the New Orleons Stotes, for his critical 
articles on treaty law and the Covenant on 
Human Rights (37 A.B.AJ. 519). 

115. Draft Covenant on Human Rights, Art. 1, 
é 3, Cl. a. 

116. Ibid. Cl. b. 

117. Report of the Seventh Session of the Com- 
mission on Human Rights, United Nations Eco- 
nomic and Social Council, General &/1992 E/CN 


permit of this question being deter. 
mined by political or administrative 
authorities which have no_ judicial 
character. While it is right that po 
litical or administrative authorities 
should take action if a violation of a 
human right has occurred, and 
should, for example, make ex gratia 
payments by way of compensation in 
proper cases, such action is no sub 
stitute for a right on the part of the 
individual to have his claim that one 
of his rights as defined by the Cove 
nant has been violated determined by 
an independent judicial tribunal. 
And the United Kingdom cannot ac- 
cept subparagraph (b) paragraph 3 
Draft Covenant Is 
Different from Bill of Rights 
The foregoing fundamental differ 
ences between the American Bill of 
Rights and the Draft Covenant con- 
cerning the treatment of individual 
rights in general are but the conse- 
quence of the deep and insurmount- 
able cleavage that separates the phi- 
losophies on which the documents 
are, respectively, based. The Ameri- 
can Bill of Rights, following John 
Locke, adhered to the idea of natu- 
ral rights which appertain to man 
even before his decision to leave the 
state of nature for the purpose of 
establishing the political organiza- 
tion known as the state. The most 
important rights of the Bill of 
Rights are considered “natural”, for 
instance, freedom of religion, of ex- 
pression, of the press, the right to 
personal liberty and _ individual 
property.'!® They are not created by 
the American Constitution but are 
“retained by the people” (Amend- 
ment IX) and their retention by 
the people confirmed in the Con- 
stitution! Consequently, they can 
not, by laws or any other way be 
modified, qualified, or taken back 
by the state because they are not 
given by the state, but are inherent 
natural rights. Furthermore, there 
(Continued on page 855) 





4/640, May 24, 1951 pages 101-102. See Commit 
tee on Peace and Law, Report, September 1, 195! 
pages 19-20. 

118. Downes v. Bidwell, 182 U. S. 244 (1901) 
“We suggest, without intending to decide, thot 
there may be a distinction between certain natu- 
ral rights’’ (the Court lists later on as natural 
rights those mentioned in the text) . . ."and 
what may be termed artificial or remedial rights 
which are peculiar to our own system of juris- 
prudence." 
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Dean Pound and Bar Association Beginnings: 


New Data Given Survey by Journal Readers 


by Charles O. Porter + of the Oregon Bar (Eugene) 


® jn the April, 1951, issue of the Journal, we published an article by Mr. Porter entitled 
‘Dean Pound and Bar Association Beginnings: A Survey Request for Primary Data” 
(37 A.B.A.J. 269). The Survey of the Legal Profession immediately began to receive 
letters from Journal readers, many of which gave valuable clues about the origins of 


bar associations. The information received seems definitely to establish the Phila- 
delphia Bar Association as the oldest in the United States. The Survey hopes that this 
second article will elicit more information from our readers. 





® “I was interested in the article 
‘Dean Pound and Bar Association 
Beginnings’ by Charles Porter in the 
April, 1951, AMERICAN Bar Associa- 
TION JOURNAL”, wrote Miss Virginia 
A. Knox, law librarian of the Con- 
necticut State Library, on April 30, 
1951, in a letter to the Survey of 
the Legal Profession. 


That letter led us to a primary 
source that had escaped notice by 
every scholar in the field for the 
past fifty years. It was a speech by 
Walter B. Hill, President of the 
Georgia Bar Association, delivered 
on August 8, 1888, with the formid- 
able title: “President’s Address. Bar 
Associations. A Composite Photo- 
graph of the Objects and Work of 
the Various Bar Associations in the 
United States, with an Index of 
Their Publications.” 


This report is a gold mine. Mr. 
Hill was a one-man Survey of the 
Legal Profession. He wrote letters to 
all the bar associations listed in the 
Tenth Annual Report of the Amer- 
ican Bar Association: twenty-five 
state associations, four territorial as- 





sociations, two in the District of 
Columbia, and ninety-three county 
and city associations, 124 altogether. 

He received sixty-eight replies, a 
little better than a 50 per cent re- 
turn. (The Survey sent out a similar 
questionnaire to 1200 bar associa- 
tions—and received a 12 per cent re- 
sponse.) Most of the local and county 
associations, he discovered, were 
“chiefly for maintaining libraries” 
and “quite a number” of the total 
were, as he put it, “civiliter mortu- 
us”. 
Mr. Hill's Data Found To Be 
Internally Inconsistent 
His questions dealt with the organi- 
zation date of the association, its 
meetings, its publications and work. 
His presentation is stately and log- 
ical, most impressive. But, alas, his 
data are internally inconsistent on 
one vital point, which leaves the 
poor student of bar association ori- 
gins feeling betrayed and disconso- 
late. 

Mr. Hill writes “...the ‘Law As- 
sociation of Philadelphia easily out- 
ranks all the rest in antiquity. It 


was organized in 1814.” He refers 
you to Appendix “A” where there is 
a list showing the date of organiza- 
tion of each association. You turn to 
Appendix “A” and find that 1802 
not 1814, is the date given for the 
Law Association of Philadelphia. 

This is no misprint. In 1902 the 
Philadelphia association celebrated 
its centennial and in 1952 they are 
planning to celebrate a sesquicenten- 
nial. However, and this is important, 
only a law library was founded in 
1802, not a bar association. 

A law library is not a bar associa- 
tion, though a bar association may 
operate a law library. A bar associa- 
tion formulates and enforces profes- 
sional standards. 

Arthur D. Littleton, the Chancel- 
lor of the Philadelphia Bar Associa- 
tion, was helpful in getting to the 
bottom of this “Philadelphia story”. 
He would not, however, agree to 
a postponement of next year’s cele- 
bration! Instead he sent us a copy of 
a book published in 1906 by his 
Association to commemorate the 
hundredth anniversary in 1902. 

“These books are scarce”, Mr. Lit- 
tleton wrote, “and it is only by luck 
that I have come upon this very well 
preserved copy.” He referred us to 
a historical address by the then Chief 
Justice of the Pennsylvania Supreme 
Court, the Honorable James T. Mit- 
chell, in this book. 


Using original materials, some of 
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which apparently are not available 
today, the Chief Justice sets forth 
these salient facts: 


1. Law Library Company founded 
1802. 


2. The Associated Members of the 
Bar of Philadelphia Practising in the 
Supreme Court of Pennsylvania was 
founded “in 1821, or shortly be- 
fore”, and included “the principal 
lawyers of the day”. 


8. On April 2, 1827, the two or- 
ganizations merged. 


The Associated Members, etc., was 
a true bar association from the be- 
ginning. It had two standing com- 
mittees—‘“‘censors” and finance. The 
duties of the Committee of Censors 
“were to bestow special attention 
upon the practice of the bar and to 
report to the association every mem- 
ber whose conduct professionally 


Dean Pound and Bar Association Beginnings 





may be deemed reprehensible”, ac- 
cording to Chief Justice Mitchell, 
and also to seek to improve rules of 
practice, “but generally to aim at 
maintaining the purity of profession- 
al practice, and to prevent unfair 
intrusion upon professional rights”. 


These functions continued after 
the merger and up to the present day. 
This means—on the present evidence 
—that the Philadelphia Bar Associa- 
tion is the oldest continuously func- 
tioning bar association in the United 
States—from 1821 (“or shortly be- 
fore”). 


Tracking down another lead sup- 
plied by Mr. Hill, we found that the 
Essex Bar Association in Massachu- 
setts apparently qualified for the 
title “Second Oldest Continuously 
Functioning Bar Association in the 
United States”, having been launched 


Judge George Rossman Elected 


to Board of Editors 


# George Rossman, Justice of the 
Supreme Court of Oregon since 1927 
and its Chief Justice from 1947 to 
1950, was elected to the Board of Ed- 
itors of the AMERICAN Bar Associa- 
TION JOURNAL at the 1951 Annual 
Meeting. The Board of Governors 
chose Judge Rossman to fill the va- 
cancy on the Board of Editors in 
place of the late David A. Simmons, 
of Houston, Texas, whose term ex- 
pired at the end of the 1951 Annual 
Meeting. 

Judge Rossman was born in Illi- 
nois in 1885, but has lived in the 
Northwest since he was two and 
one-half years old. His first ambition 
was to be an architect, and at the 
age of 17 he entered Whitworth Col- 
lege in Tacoma, Washington, work- 
ing nights at carpentry and prepar- 
ing drawings for buildings. Before 
graduation, he decided to become a 
lawyer and returned to his native 
state to enter the University of Chi- 
cago Law School. 

After being graduated from the 
Law School in 1910, he returned to 


822 American Bar Association Journal 


Washington to begin the practice of 
law. Upon his arrival, he found that 
he was ineligible to take the Wash- 
ington bar examination because he 
had not registered with the clerk of 
the Supreme Court before January 
1, 1910, as required by a newly en- 
acted statute. He then went to Ore- 
gon and was admitted to its Bar. Af- 
ter seven years of practice in Port- 
land, he was appointed to the Mu- 
nicipal Court in 1917, to the Circuit 
Court of Multnomah County in 
1922, and to the Supreme Court of 
Oregon in 1927. 

He has been active in the Ameri- 
can Bar Association, serving as 
Chairman of the Section of Judicial 
Administration in 1942, and as 
Chairman of the Section of Admin- 
istrative Law in 1947-1948. He was 
Vice President of the American Ju- 
dicature Society from 1945 to 1951. 
He has been a member of the Ad- 
visory Board of the JOURNAL since 
1947. 

Judge Rossman has been deeply 
interested in the JOURNAL and on oc- 











in 1856. I visited its home in the 
stately oak-paneled law library at 
Salem, Massachusetts, only thirty 
miles north of the Survey offices in 
Boston. I talked with its venerable 
Secretary, Sumner Y. Wheeler, whose 
experience with the Association goes 
back fifty years and who helped us 
obtain photostats of the early records 
for Dean Pound’s-use. 

But perhaps the returns are not 
all in yet. In response to a call from 
its Chairman, Charles H. Burton, 
the Junior Bar Conference is seek- 
ing further information in every 
state. The Survey and Dean Pound 
still welcome information. Law Li- 
brarian Hill, Chancellor Littleton 
and Bar Secretary Wheeler are only 
three of many who have graciously 
helped. We appreciate this assistance 
and hopefully anticipate its continu- 
ance. 





Berger Studio 


GEORGE ROSSMAN 





casion has said: “The JOuRNAL is 
and should be one of the most im- 
portant publications in our country. 
Any publication which influences 
the thinking of our profession sways 
the thoughts of the American peo- 
ple, for it is to the lawyers that the 
layman turns for guidance upon 
public issues. The great influence 
which the JouRNAL possesses de- 
mands that it should represent the 
best that our profession offers.” 

Judge Rossman is a welcome ad- 
dition to the Board of Editors of the 
JOURNAL. 
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Proceedings of the House of Delegates: 


September 17-21, 1951 


® This is a detailed summary of the proceedings of the House of Delegates at the 


Annual Meeting in New York City. In accordance with our custom, it contains the text 


of all resolutions and recommendations which were approved by the House. Proceed- 


ings of the Assembly will appear in a later issue of the Journal. 


In the first of the six sessions, the House heard the reports of the Treasurer and of the 
Committees on Budget, American Citizenship, and Ways and Means. It adopted the 
six-point program stating the long-range objectives of the Association proposed by the 


Committee on Scope and Correlation and debated the report of the Commission on 


Organized Crime. Its action on the Commission's recommendations is perhaps one of 


the most important taken at this meeting. 





FIRST SESSION 


« The sixteenth annual meeting of 
House of Delegates of the American 
Bar Association, held in connection 
with the 74th Annual Meeting of the 
Association, met for its first session 
on September 17 in the Astor Gal- 
lery of the Waldorf-Astoria Hotel in 
New York City. The meeting con- 
vened at 2:00 p.m. with Roy E. Willy, 
of South Dakota, Chairman of the 
House of Delegates, presiding. 

After the roll call, Glenn M. 
Coulter, of Michigan, Chairman of 
the Committee on Credentials and 
Admissions, reported that his com- 
mittee had approved the roster of the 
House as read on the roll call and 
had affirmed it as being a proper 
list of members entitled to sit in 
the House. He reported that his 
committee had worked with the 
Committee on Rules and Calendar 
on certain amendments to the Asso- 
ciation’s Constitution. The gist of 
the report of the two committees on 
this matter and the action taken by 
the House on their report is sum- 
marized at page 865. 

Chairman Willy recognized John 
M. Slaton, of Georgia, who reported 


the death of Judge Arthur G. Powell, 
State Delegate from Georgia, and 
A. L. Merrill, of Idaho, who re- 
ported the death of Sam D. Thur- 
man, State Delegate from Utah. The 
House stood in tribute to the 
memory of Judge Powell and Mr. 
Thurman. 

Six resolutions were presented by 
individuai members of the House 
and were referred to the Committee 
on Draft. The contents of these reso- 
lutions and the disposition made of 
them are reported at page 871. 


House Elects Officers 
for 1951-1952 


Joseph D. Stecher, of Ohio, Secre- 
tary of the Association, certified the 
following nominations of officers and 
members of the Board of Governors: 


For President of the Association: 
Howard L. Barkdull, of Ohio; 

For Treasurer of the Association: 
Harold H. Bredell, of Indiana; 

For Secretary of the Association: 
Joseph D. Stecher, of Ohio; 

For member of the Board of Gover- 
nors for the First Circuit: Allan H. W. 
Higgins, of Massachusetts; 

For member of the Board of Gover- 
nors for the Second Circuit: Cyril 


Coleman, of Connecticut; 

For member of the Board of Gover- 
nors for the Sixth Circuit: Donald A. 
Finkbeiner, of Ohio; 

For member of the Board of Gover- 
nors for the Tenth Circuit: Ross L. 
Malone, Jr., of New Mexico. 

Upon motion regularly made and 
seconded, the report was adopted. 

Edward T. Fairchild, of Wiscon- 
sin, gave the report of the Board ol 
Elections, of which he is chairman. 
It was adopted by the House. 

Under Article X, Section 7 of the 
By-Laws, a new member of the Com- 
mittee on Scope and Correlation is 
elected annually at the opening of 
the annual meeting of the House. 
Upon nomination of Whitney North 
Seymour, of New York, the House 
named Robert W. Upton, of New 
Hampshire, to this Committee. 


Harold H. Bredell 
Gives Treasurer's Report 
Harold H. Bredell, of Indiana, 
Treasurer of the Association, gave 
his report to the House. He said that 
there was a surplus of only $370 in 
the general fund, despite an increase 
in dues received of almost $22,000. 
He explained that expenditures had 
increased proportionately and de- 
clared that the Association would 
have to continue to increase its in- 
come to keep pace with rising costs. 
The report was received and filed. 
Chairman Willy presented the 
new Director of Activities, Edward 
B. Love, of Illinois, to the House. 
Robert W. Upton, of New Hamp- 
shire, Chairman of the Committee 
on the Budget, made his report. It 
showed an estimated income of 
$380,000 for the present year and ap- 
propriations of $410,290, including 
$131,010 for the expense of the 
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Headquarters and $175,630 for gen- 
eral Association expenses; the bal- 
ance has been apportioned among 
the Committees and Sections. 

Robert V. Bolger, of Pennsylvania, 
delivered the report of the Com- 
mittee on American Citizenship in 
the absence of Chairman John C. 
Cooper, of New Jersey. Commenting 
on an award made by Freedoms 
Foundation to the Committee, he 
attributed that honor largely to the 
work of Chairman Cooper. He re- 
ported that resolutions were pending 
in Congress to merge observance of 
Constitution Day and “I Am an 
American” Day, as recommended by 
the Association at the 1950 Annual 
Meeting. 


Program of Long-Range Objectives 
is Adopted by House 


William J. Jameson, of Montana, 
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reporting for the Committe on 


Scope and Correlation, of which he 
is Chairman, said that his Coipmit- 
tee had decided to submit a de“inite 
unified program of long-range ob- 
jectives for the Association, The re- 
sult of this decision was a six-point 
program. He moved adoption of this 
program, set forth in the following 
language of the Committee: 


(1) The preservation of representa 
tive government in the United States 
through a program of public educa- 
tion and understanding of the privi- 
leges and responsibilities of American 
citizenship. 

(2) The promotion and establish 
ment within the legal profession of 
organized facilities for the furnishing 
of legal services to all citizens at a 
cost within their means. 

(3) The improvement of the ad- 
ministration of justice through the 
selection of qualified judges and ad- 
herence to effective standards of ju- 


dicial administration and administra 
tive procedure, 

(4) The maintenance of high stand 
ards of legal education and_profes- 
sional conduct to the end that only 
those properly qualified so to do shall 
undertake to perform legal service. 

(5) The promotion of peace 
through the development of a system 
of international law consistent with 
the rights and liberties of American 
citizens under the Constitution of the 
United States. 

(6) The coordination and correla 
tion of the activities of the entire or 
ganized Bar of the United States. 
Commenting upon these recom- 

mendations for a long-range pro- 
gram, John Kirkland Clark, of New 
York, said that political debts are 
now being paid by appointments to 
the Federal Bench and that he felt 
that the Committee might well stress 
this factor in connection with Point 
3 of the long-range objectives. 
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The House voted to adopt the 


program proposed by the Commit- 


tee. 

W. Eugene Stanley, of Kansas, as 
chairman of the Committee on Ways 
and Means, reported that the build- 
ing fund balance, in cash, in the hands 
of the Association is $244,308.43. 
This does not include what might 
be obtained from a sale of the present 
Headquarters building, variously 
estimated at between fifty thousand 
and ninety thousand dollars. He 
then called for adoption of a resolu- 
tion of his Committee disapproving 
a proposal to increase Association 
dues from $12 to $16. This proposal 
to increase dues had been referred 
to the Committee at the 1950 An- 
nual Meeting and action thereon was 
postponed at the Mid-Year Meeting 
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of the House. Mr. Stanley said that 
his Committee had made a survey 
of Association members which indi- 
cated that such an increase would 
result in a substantial loss of mem- 
bership. He declared that a cam- 
paign to increase the number of 
patron members would relieve the 
Association’s financial burden with- 
out increasing dues. Action on this 
resolution was not taken until the 
second session of the House (see 
page 828.) 

Commission on Organized Crime 
Makes Twenty-One Proposals 

The report of the Association's Com- 
mission on Organized Crime had 
been made a special order of busi- 
ness for this session. This Commis- 
sion was appointed by President Gal- 
lagher at the 1950 Annual Meeting 


at the request of Senator Estes Ke 
fauver, then Chairman of the Special 
Senate Committee To Investigate 
Crime in Interstate Commerce. The 
Commission's report was given by its 
chairman, Judge Robert P. Patterson, 
of New York, former Secretary ot 
War. Judge Patterson said that the 
Commission had studied ways of 
modernizing the criminal law and 
criminal procedure and had worked 
with the Senate committee in devis- 
ing means of dealing with the prob- 
lems revealed by the inquiry into 
organized crime. He reported the ap- 
pointment of Judge Morris Plos- 
cowe, of New York, as Executive 
Director of the Commission and a 
grant of $25,000 by the Rockefeller 
Foundation to carry on the Com- 
mission’s work. Judge Patterson sum- 
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marized the findings of the Senate 
Committee as follows: 

1. The existence of a highly inte- 
grated, highly specialized criminal 
combination. 

2. The command this combina- 
tion has of vast sums of money, on 
which it pays no taxes, as it success- 
fully thwarts the efforts of the rev- 
enue agents. 

3. The corruption of local law 
enforcement agencies which accounts 
for the power of this criminal com- 
bination. 

Judge Patterson said that special 
studies had been conducted, under 
the sponsorship of the Commission, 
of criminal procedure in general, 
particularly as it bears upon organ- 
ized crime; and of the need for mod- 
ernization of criminal procedure. 
His report contained twenty-one rec- 
ommendations to be acted upon by 
the House, five of which called for 
direct action by the organized Bar 
to combat criminal combinations, 
and sixteen of which dealt with bills 
pending in Congress to tighten the 
federal laws against the national 
criminal organizations. The first five 
of the Commission’s recommenda- 
tions were adopted by the House 
with slight changes in form sug- 
gested by the Board of Governors 
and by members of the House. As 
amended, these were as follows: 

I 

Resotvep, that the American Bar 
Association Commission on Organized 
Crime be and it hereby is authorized, 
in co-operation with the National 
Conference of Commissioners on Uni- 
form State Laws: 

(a) to draft model statutes which 
will serve as guides for the enactment 
of more effective state antigambling 
laws. 

(b) to draft model statutes pro- 
viding for greater state supervision 
over local law enforcement agencies, 
the adoption of uniform law enforce- 
ment policies and improving the func- 
tioning of local law enforcement agen- 
cies. 

(c) to conduct research studies 
which will aid in the improvement of 
state and local criminal law enforce- 
ment which touches most particularly 
on the operations of organized crime. 

(a) to cooperate as heretofore with 
any governmental committee set up 
for the purpose of investigating organ- 
ized crime in interstate commerce. 
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II 


Reso.vep, that the American Bar 
Association Commission on Organized 
Crime be and it hereby is authorized 
to continue for another year and to 
seek from appropriate foundations, as 
the President and the Chairman of 
the Commission approve, the funds 
to carry on its work. 

III 

Resotvep, that the American Bar 
Association recommends that state and 
local bar associations embark upon a 
vigorous campaign to eliminate the 
lawyer who cooperates with criminals, 
advises them how to evade the crimi- 
nal law, or who violates approved 
standards of ethics; and further re- 
solved that the American Bar Associa- 
tion take the leadership in develop- 
ing the facts and formulating the 
methods to deal with these individ- 
uals. 

IV 

Resotvep, that the American Bar 
Association further the establishment 
of official crime commissions, ade- 
quately financed and staffed, in each 
state to make thorough-going con- 
tinuing analyses of local problems of 
organized crime and the efficiency of 
law enforcement agencies. 

V 

Resotvep, that the American Bar 
Association urges state and local bar 
associations to further the establish- 
ment of citizen groups in the various 
states, and particularly in metropoli- 
tan centers, to keep the public advised 
concerning crime conditions and the 
effectiveness of public officials in deal- 
ing with them. 


House Debates Bills 
To Deal with Crime 


The Commission recommended ap- 
proval of twelve bills pending be- 
fore the Congress. The language of 
the Commission’s recommendations 
is as follows: 

Resotvep, that the American Bar 
Association approves and recommends 
the passage by Congress of the bills 
listed below with a description of 
their purposes. 

BE IT FURTHER RESOLVED, that the 
Commission on Organized Crime of 
the American Bar Association be and 
it is hereby authorized to advocate be- 
fore the appropriate Congressional 
Committees, on behalf of this Associa- 
tion, the passage by Congress of the 
bills hereinafter described: 

(1) S. 1563. A bill requiring the 
licensing by the Federal Communica- 
tions Commission of persons engaged 
in the dissemination of information 
concerning horse or dog racing and 
other sporting events, by means of 








interstate and foreign communication 
facilities, and directing the Commis- 
sion to refuse licenses to anyone dis- 
seminating such information for the 
purposes of gambling. 

(2) S. 1564. A bill making it a 
Federal crime to transmit over fa- 
cilities of interstate communication 
gambling information concerning a 
sporting event which is obtained with- 
out the consent of the person conduct- 
ing said event. 

(3) S. 1624. A bill to prohibit the 
importing, transporting and mailing 
of gambling materials, to prohibit the 
broadcasting of gambling information, 
to prohibit the transmission of bets or 
wagers by means of interstate com- 
munication, and to prohibit further 
the transportation of gambling devices 
in interstate commerce. 

(4) S. 1529. A bill requiring gam- 
bling houses to keep daily records of 
gains and losses, and where such 
houses are illegal, requiring them to 
keep records of every wager. 

(5) S. 1531. A bill requiring tax- 
payers to retain income tax records 
for a period of seven years after the 
time of the transactions to which they 
relate. 

(6) S. 1532. A bill prohibiting the 
deduction of expenses or losses in- 
curred in illegal wagering transac- 
tions. 

(7) S. 1660. A bill requiring in- 
dividuals who report a gross income 
in excess of $2500 from unlawful busi- 
ness or transactions to file a net worth 
statement of assets and liabilities. 

(8) S. 1661. A bill making punish- 
able the harboring or concealing of 
an alien who has illegally entered this 
country. 

(9) S. 1662. A bill giving the Attor- 
ney General the right to cancel a sus- 
pension of deportation, obtained 
fraudulently by an alien. 

(10) S. 1747. A bill to permit the 
Attorney General to grant immunity 
to witnesses in grand jury or trial 
court proceedings when it is in the 
public interest to do so, so as to make 
it possible to compel their testimony. 

(11) S. 1899. A bill to require the 
Interstate Commerce Commission to 
consider the moral fitness of appli- 
cants for certificates of necessity and 
convenience in connection with inter- 
state transportation. 

(12) S. 1530. A bill to establish a 
two-year period of validity for basic 
permits issued under the Federal Al- 
cohol Administration Act. 


The House voted its approval of 
Nos. 1, 2, 3, 8, 9, 10, 11 and 12. After 
considerable debate on Nos. 4, 5, 6 
and 7, it voted to approve the use of 
all powers of the Federal Govern- 
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cation ment against organized gambling, and not to a Section—he said it was Be IT FURTHER RESOLVED, that the 
mmis- but referred the recommendations a question of whether these matters Commission on Organized Crime be 
oa themselves back to the Commission were of stich urgency as to be han- peers Libioe te deteaptaaa Seo 
for further study, following a rec- dled by a special group, like the sioiel Cadsandiuses em Webilt of tte 
it a ommendation of the Board of Gov- Commission, or whether they should Association the passage by Congress 
er fa- ernors. The Board’s position, as ex- be handled by the Standing Commit- of S. 1625, hereinafter described, with 
cation plained to the House by Secretary tees and Sections of the Association amendment suggested by this Commis- 
py Stecher, was that these proposals in a normal, routine way. “I don’t a ae 4: uit in cnet de tebe. 
a. were impracticable. think you can combine the two lating 0D perjury ns es tat ai aie 
Allan H. W. Higgins, of Massa- methous”, he said. “It would strike giving of willful contradictory state- 
it the chusetts, Vice Chairman of the Sec- me as wretched administration to do ments on material matter before a 
ailing tion of Taxation, speaking in favor that.” grand jury or during the trial of a 
it the : : ee : case, perjury. It is suggested that the 
atom, of the Board of Governors’ recom- A. L. Yantis, of Illinois, said that bill be amended to include proceed- 
ets or mendation as to Nos. 4, 5,6 and 7, it was undesirable to require a tax- ings before Congressional investiga- 
com- said that the Section of Taxation felt payer to retain his records for a tive committees. 
rther “that these bills very definitely period of seven years, and that No. The purport of the three remain- 
— should have further study”. No. 4, 5 should not be adopted. ing recommendations of the Com- 
gam. he said, involved a possible question Samuel H. Liberman, of Mis- mission was to disapprove four bills 
ds of of unconstitutionality, since it souri, said that the question involved pending before Congress. The rec- 
such would require a person to admit was not one of taxation, but of seek- ommendation to disapprove was 
m to that he had committed a crime. He ing an effective means of dealing adopted by the House; it reads as 
a. declared that its language was so with organized crime, and that he follows: 
cattle broad that it would apply to any did not think a study by the expert Resotvep, that the American Bar 
r the one who might win an automobile Section of Taxation was required. Association disapproves and therefore 
they in an American Legion raffle. “ In reply to a question by Harold recommends that Congress reject the 
The Section of Taxation does not J. Gallagher, of New York, Judge bills sted: Nataw. : 
: ~ want to help the gangsters and the Patterson said postponement of ac- ee 
oe gamblers”, he said, “but we do tion on the recommendations might ie pee <a Bar pa he aad 
want to see that honest citizens are very well cause delay in the con- it is hereby authorized to advocate be- 
5 in- protected, and that bills are not en- sideration of the four bills by the fore the appropriate Congressional i 
oe. dorsed wholesale by the Bar Asso- Congress. Committees, the defeat of these bills m 
ea ciation without adequate study not The vote in the House was 60 pe ante aig am os ne 
$. only as to what their effect may be to 51 in favor of referring the four aiid means of achieving “a ae i 
nish- on all the citizens, but also as to bills back to the Commission for sired purposes be introduced. 
Pan their workability’. He doubted further study; Chairman Willy ruled _ S$. 1695 and S. 1900. Bills providing 
bores whether it was feasible to require that this referral carried endorse- increased and mandatory sentences Hy 
thee. illegal gambling houses to keep rec- ment of the principle of the bills. sa pgs ow yy hepa ' 
sus- ords of every wager. He also said The next proposal of the Commis- for the establishment of Pr Federal | 
ined that two of the bills were in conflict, sion was adopted without debate. It Crime Commission in the executive : 
ide since one imposed an excise tax on was as follows: nee Py we =e without ' 
nity Crem Canna aes Sentany Sa ae RET et te Ae un | eek A kas ll Oe 
trial other disallowed all illegal expenses Association approves S. 1625 with ‘on of li P Laced olidl q 
- amendment and recommends its pas- portation of liquor into local option 
the and losses from gambling, so that sage by Congress, with proposed (dry) areas. 
nake such income was taxed twice. The amendment. The House then voted to recess. j 
“ae Treasury Department also ques- 
i tioned the wisdom of these bills, he 
>pli- said. He pledged the co-operation of SECOND SESSION 
and his Section to the Commission in an 
ater- effort at implementing the bills to ® At the second session of the House, the members heard the reports of the Commit- 
i. make them more practicable. tees on Unauthorized Practice of the Law, Unemployment and Social Security, Retire- 
asic In reply, Judge Patterson said that ment Benefits for Lawyers, Public Relations, Communications, Legal Aid Work and 
Al the bills had been given very careful Federal Judiciary. It voted to defer action on the proposal to increase Association dues 


consideration by his Commission from $12 to $16 per year and approved six changes in the Constitution and By-Laws 


| of and that several of them had the 5 the Anbcioiion. 


fter endorsement of the Department of 
», 6 Justice. If the Commission was to ® The House convened at 9:30 a.m. John D. Randall, of Iowa, Chair- 
> of be continued, he thought that it on Tuesday September 18, with man of the Committee on Unauthor- 





mn- should report directly to the House Chairman Roy E. Willy presiding. ized Practice of the Law, reporting 
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for that Committee, called the at- 
tention of the members of the House 
to a recent decision of the Minnesota 
Supreme Court laying down a rule 
for determining what constitutes giv- 
ing legal advice. He said that the life 
underwriters are co-operating with 
the Bar in an attempt to eliminate 
practices that have caused bad feel- 
ing between the two groups, particu- 
larly in the use of the term “estate 
planning”. A study on unauthorized 
practice, prepared by a member of 
the Committee, Edwin M. Otter- 
bourg, of New York, is to be dis- 
tributed to members of the House, 
courts, newspaper editors, and legal 
editors; a supply will be available at 
the Headquarters Office for sale at 
$2 a copy. 
The House adopted the following 
resolution of the Committee: 
REsoLveD, That the work of the 
Standing Committee on Unauthorized 
Practice of the Law to obtain the co- 
operation of the Association of Amer- 
ican Law Schools, in furthering an 
educational program in relation to 
the problems arising due to unauthor- 
ized practice of law, be approved and 
said Committee is expressly authorized 
to continue its efforts in that direction. 
The Committee To Study Commu- 
nist Tactics and Objectives, speaking 
through its Chairman, Austin F. 
Canfield, of the District of Colum- 
bia, reported the progress made in 
the various states in handling the 
problem of lawyers who are Commu- 
nists or Communist-sympathizers, as 
recommended by the Association at 
the last Mid-Year Meeting of the 
House. He mentioned a number of 
bar associations that have taken posi- 
tive action on the problem. He called 
the attention of the members of the 
House to the Committee’s “brief” on 
Marxism-Leninism which sets forth 
Communism and Communist aims 
in language taken directly from Red 
sources. Mr. Canfield declared that 
it demonstrated beyond a doubt that 
the Communist movement is not a 
political party but an international 
conspiracy. On Mr. Canfield’s mo- 
tion, the House voted to continue 
the Committee for another year. 


James R. Morford, of Delaware, 
then gave the report of the Commit- 
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tee on Membership. He said that the 
Committee, under his chairmanship, 
was undertaking a long-range pro- 
gram to increase the size of the As- 
sociation. An active campaign will 
be conducted under a state member- 
ship director in each state, he an- 
nounced, and the Committee expects 
to conduct intensive drives through- 
out the country in the course of the 
next two or three years. He reported 
that the membership of the Associa- 
tion, as of September 15, was 45,628 
with 825 applications pending. 
There actually were 5,400 new appli- 
cations during the year, Mr. Mor- 
ford said, but during the same peri- 
od 2,015 memberships were lost. Of 
threse, 469 members died and 315 re- 
signed, and such losses must be 
regarded as normal. He predicted 
50,000 members by the time of the 
next Annual Meeting. 


House Votes To Postpone 
Consideration of Dues Increase 

The House then considered the pro. 
posal to increase dues from $12 to 
$16 annually. William W. Evans, of 
New Jersey, a member of the Budget 
Committee, was in favor of fol- 
lowing the recommendation of the 
Board of Governors to defer the 
proposal until the Mid-Year Meeting 
of the House. He pointed to in- 
creased demands for additional fi- 
nances to carry on the various activi- 
ties of the Association and said that 
if, as expected, the increased mem- 
bership brought in the necessary 
revenue, the dues would not have 
to be increased. 

W. Eugene Stanley, of Kansas, 
catled for forthright defeat of the 
increased dues proposal. He said that 
nothing was being done to obtain 
more patron members, and that ob- 
taining such memberships would 
greatly help the financial problem. 
He said that he was opposed to 
leaving the matter in suspension so 
that new members would not know 
whether they would be called upon 
to pay $12 dues or $16. 

The House voted to follow the 
recommendation of the Board of 
Governors to postpone action on in- 
creasing dues, thus voting down Mr. 


Stanley’s resolution which would 
have killed the increase. 


Laurence W. DeMuth, of Colo 
rado, Chairman of the Committee on 
Rights of the Mentally Ill, reported 
that his Committee was continuing 
its work on a code of minimum 
standards of civil rights for the men- 
tally ill. On his motion the House 
voted to continue the Committee. 

The Committee on Unemploy- 
ment and Social Security had five 
recommendations which were 
adopted by the House upon motion 
of Allen L. Oliver, of Missouri, the 
Committee’s Chairman. They were 
as follows: 

Resotvep, That, in view of pres- 
ent general economic conditions, no 
change be made at this time in the 
reserve policy of the Federal Old Age 
and Survivors’ Insurance Trust Fund; 
that we strongly urge, however, that 
the size of said Trust Fund in relation 
to the size of the national debt and to 
general economic conditions be kept 
under vigilant surveillance by the 
Congress of the United States so that 
prompt action to modify this reserve 
on a long-term basis may be instituted 
at any time in the future when chang- 
ing conditions so require; that we 
further recommend that the Unem- 
ployment and Social Security Commit- 
tee of this Association again review 
these matters before the effective date 
of the automatic increase in tax rate 
under the Federal Contributions Tax 
Act now scheduled to occur in 1953, 
to determine whether such increase is 
advisable in the light of then existing 
conditions; and 

Be It FurtHer REsotven, That the 
size of the reserves for unemployment 
benefits credited to the respective 
accounts of the several states in the 
Federal Unemployment Trust Fund 
be regulated by state taxes based on 
sound experience rating; and 


Be It FurTHER Resosvep, That we 
strongly recommend to the Congress 
of the United States that H.R. 525, 
H.R. 3391 through H.R. 3396 not be 
enacted, primarily because such bills 
would result in (a) unwarranted Fed- 
eral control of the unemployment in- 
surance system at the expense of free 
self-government by the several states, 
and (b) an unnecessary increase in 
the Federal unemployment insurance 
tax; and 


Be Ir FurTHER REsoLvep, That we 
strongly recommend to the Congress 
of the United States that H.R. 4138 

(Continued on page 864) 
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New York University 


Dedicates Its Law Center 


by Russell D. Niles - Dean of New York University Law School 


# On September 15, 1951, Arthur T. 
Vanderbilt Hall was dedicated as 
the Law Center of New York Univer- 
sity. It was fitting that Chief Justice 
Vanderbilt’s many friends in the 
American Bar Association, his col- 
leagues in the Conference of Chief 
Justices and his associates in other 
professional and learned organiza- 
tions should have been present in 
New York to celebrate the occasion. 
At the dinner in the Grand Ball- 
room of the Waldorf-Astoria con- 
cluding the celebration, the supreme 
courts of forty-four states were repre- 
sented, mostly by their chief justices, 
as were the Courts of Appeals of six 
circuits. These judges were all on 
the dais, together with other profes- 
sional leaders who included Gordon 
Gowling, K.C., President of the Ca- 
nadian Bar Association; Roger 
Greene, President of the Incorpo- 
rated Law Society of Ireland; Sir 
Leonard Holmes, President of the 
Law Society of England; Sir Godfrey 
Russell Vick, K. C., Chairman of 
the General Council of the Bar; and 
Philip B. Perlman, the Solicitor Gen- 
eral of the United States. On the 
floor of the ballroom were some 1200 
guests of the University, including 
the Board of Governors of the Amer- 
ican Bar Association, the members 
of its House of Delegates and others 
in its official family. The presidents 
of most of the state bar associations 
were present, as were seven past 
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presidents of the American Bar As- 
sociation. Over three hundred col- 
leges and universities were officially 
represented, fifty-one by their presi- 
dents, seventy-six by deans and others 
by prominent graduates. John W. 
Davis was the toastmaster of the eve- 
ning. The speakers were Dean Ros- 
coe Pound, Chief Justice Vander- 
bilt, and Sir Francis Raymond Ever- 
shed, Master of the Rolls, of Eng- 
land. 

Many of the distinguished com- 
pany present at the dinner in the 


evening had attended the symposium 
earlier in the day in the new build- 
ing. They had the chance to see the 
new Law Center on Saturday and 
during the meeting of the American 
Bar Association in the following 
week. Many did so as a personal 
tribute to Chief Justice Arthur T. 
Vanderbilt. Theirs was in part a per- 
sonal tribute and in part a tribute 
to the Law Center idea which he 
has done so much to develop. 
Arthur T. Vanderbilt Hall is more 
than a law school building. It is de- 
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signed to accommodate professional 
and public affairs related to the law, 
to offer a forum for the discussion of 
issues important in the law and to 
offer research facilities to scholars 
engaged in projects leading to the 
reform and simplification of the law. 
There are facilities for undergradu- 
ate law students and graduate and 
advanced professional students who 
are already practicing lawyers. The 
building has enough reserve space 
for a substantial increase in the ac- 
tivities of the Law Center through 
the years to come. 


Arthur T. Vanderbilt Hail was 
designed by Eggers and Higgins in 
the Georgian Colonial style, in part 
so that the building would harmo- 
nize with the traditional architec- 
ture of Washington Square and in 
part because Georgian architecture 
is almost as functional as modern. 
The building was restricted to four- 
and-one-half stories to conform to 
the traditional building height of 
the old buildings on Washington 
Square. The building is in the shape 
of an “H” with the larger courtyard 
facing on Washington Square, set 
off from the Square by a distinctive 
colonnade. The builder was John 
Lowry, Inc., builder of the Interna- 
tional Building and the Music Hall 
of Rockefeller Center. 

Several features of the building 
are of special interest. A suite de- 
signed to serve the profession oc- 
cupies the first floor of the west wing. 
It consists of a separate entrance, a 
separate lobby, and on the one side 
an auditorium seating five hundred 
and on the other side a lounge room 
known as the Law Club which is as 
large as the auditorium. The Law 
Club has a benchers’ platform and a 
separate benchers’ room which may 
be used as a conference room. It is 
possible to have a professional con- 
ference in session without disturb- 
ing the essential work of the School 
of Law. 

It might be worth recording how 
the plan for these public rooms 
evolved. Our inspiration was of 
course the Great Hall of one of the 
Inns of Court. We envisioned law 
students and their preceptors meet- 
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ing together in formal and informal 
gatherings, eating meals together 
and relaxing together. We thought 
of lectures, musicales and theatri- 
cals—being mindful of the ancient 
traditions of the “revels”. We also 
thought of motion pictures and 
television. How could we combine 
these functions and best take advan- 
tage of technical developments in 
the fields of air conditioning, acous- 
tical engineering and electronic de- 
vices? After much thought, we de- 
cided it was better to divide the func- 
tions of the Great Hall between two 
rooms. The first is an auditorium 
with a stage, with footlights and other 
trappings, including a projection 
booth complete with coaxial cable for 
television, and with a public address 
system built into the ceiling and tied 
in to the Law Club for overflow audi- 
ences. The second, the Law Club, 
will be the social room. The benchers’ 
platform along one side, we decided, 
could be used by a speaker who was 
making a talk to an informal gather- 
ing or by entertainers or an orchestra 
for a school dance. 

The usefulness of the auditorium- 
Law Club suite was demonstrated 
during the recent American Bar As- 
sociation meeting. On Monday, Sep- 
tember 17, the Conference of Bar 
Examiners and the Section of Legal 
Education and Admissions to the 
Bar had a business session in the 
auditorium and, following the busi- 
ness session, had a social hour in the 
Law Club. The American Law Stu- 
dent Association used various class- 
rooms for their discussions, the audi- 
torium for their general meetings 
and the Law Club for social gather- 
ings. The Section of Real Property, 
Probate and Trust Law had a buffet 
supper in the Law Club on Tuesday 
evening. The Division of Food, Drug 
and Cosmetic Law had sessions in 
the auditorium on Wednesday and 
Thursday mornings. A buffet lunch- 
eon in honor of Dr. Paul Dunbar, 
the retired United States Commis- 
sioner of Food and Drugs, took place 
in the Law Club following the 
Thursday session. 

The heart of the Law Center is, of 
course, the library which must serve 


the undergraduate student body, the 
graduate and professional students 
and research workers and the faculty. 
The general plan is decentralization 
with unified control. The Mills Mem- 
orial Library constitutes the entire 
east wing of the first ‘loor. The 
main reading room is two hundred 
feet long, extending the entire block 
from Washington Square through to 
Third Street. The room is, however, 
divided architecturally and function- 
ally so that each unit is pleasing to 
the eye and is also comfortable and 
convenient to work in. The reading 
room is lighted by a complex of baby 
spotlights with the result that there 
is a full 35-candle power at table 
height throughout the room with a 
minimum of glare and shadow. The 
room is painted a restful green and 
is furnished with pickled oak furni- 
ture. At the Washington Square end 
of the library there is an informal 
reading room furnished in eighteenth 
century mahogany furniture by way 
of contrast. 

The principal stacks are in the 


basement and in the sub-basement 


under the main reading room and 
are encircled by individual study 
cubicles, two banks of which have 
been especially sound-deadened so 
that they can be used by students 
who wish to type their manuscripts. 

There are two other libraries in 
the building: one, a library of 15,000 
volumes on the third floor for faculty 
use and another library of approxi- 
mately the same capacity for the re- 
search center on the fourth floor. All 
five library floors are tied together 
by a pneumatic tube order system 
and by electric book lifts in addition 
to elevators which carry book trucks. 
The library has a present capacity of 
250,000 volumes. 


The classrooms are on the second 
floor so that students may reach 
them without relying on elevators. 
Classrooms are wider than they are 
deep and students are furnished with 
radial desks arranged in amphithea- 
ter style and with swivel seats which 
enable them to see and hear any 
student who is reciting. The class- 
rooms are equipped with electronic 
visual aids which enable an instruc 
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tor to use prepared slides or to write 
on a transparent plate so that what 
he has prepared or has written is re- 
flected on a white blackboard above 
the instructor’s head. 

more seminar 
classrooms and the seminar 
rooms are of great variety. The most 
interesting one, the Inter-American 
Law Institute Seminar Room, has a 


There are 
than 


rooms 


modern table, some 
twenty-seven feet long which will 
accommodate twenty-five persons 
around the table and an additional 
twenty-five in tablet arm chairs in a 


secondary circle. 


pear-shaped 


There is a small but complete 
moot courtroom on the third floor, 
overlooking Washington Square, 
with an adjoining room for the moot 
court clerk and with offices nearby 
for the faculty advisers. The moot 
courtroom is available at all times 
for practice trials and appellate ar- 
guments and is not needed for a class- 
room. For the major competitions, 
such as the finals, the semifinals and 
the interschool competitions, a sepa- 
rate, folding judge’s bench is kept 
in the wings of the auditorium so 
that it can be set up on the stage of 
the auditorium. The faculty offices 
are also on the third floor near the 
faculty lounge and library. The fac- 
ulty lounge and library is one of the 
most beautiful and distinctive suites 
in the building. It was made possible 
by a gift of $55,000 by the faculty of 
the school as a tribute to Judge 
Vanderbilt when he retired as dean 
to become Chief Justice of the Su- 
preme Court of New Jersey. Many 
valuable items of Vanderbilt mem- 
orabilia will be housed in one of the 
library rooms. 

The building also has two student 
lounges and discussion rooms, serv- 
ing pantries and kitchens, locker 
rooms, a suite with shower baths and 
a steam room, and suites for various 
student activities and for the various 


publications of the Law Center. 
Offices have also been assigned to 
various affiliated organizations such 
as the Citizenship Clearing House, 
the Inter-American Law Institute, 
the Institute of International Law, 
the Food Law Program, and the In- 
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THE LAW CLUB 





stitute of Judicial Administration. 

The décor of the building is some- 
what unusual. We decided that it 
was possible for a building to be 
beautiful as well as functional and 
that it cost no more to have charm- 
ing and interesting colors than to 
have the conventional schoolroom 
colors. We decided that attractive 
furniture can also be durable and 
usable. To assist us in the selection 
of furniture and decorative schemes, 
we retained a lawyer’s wife, Mrs. G. 
Wallace Bates, who combined skill 
and sympathy for our objectives. She 
worked with James McCutcheon 
and ‘Company, W. and J. Sloane and 
the architects in planning the pleas- 
ing and imaginative decorations and 
furnishings of the building. 

On Saturday morning, September 
15, the dedication ceremonies started 
with a symposium on “The Rela- 
tion between General Education 
and Law School Training in the 
Preparation of a Lawyer”. Judge 
Vanderbilt, as the presiding officer 
of the first session, set the general 
tone and scope of the symposium 
by outlining the characteristics of a 
lawyer which should be developed in 
the integrated educational process. 

The first topic, “The Humanities 
and the Law”, was discussed by Dr. 


Earl J. McGrath, United States Com- 
missioner of Education, and formerly 
Dean of the College of Liberal Arts 
at the State University of Iowa and 
later at the University of Chicago. 
The discussion was continued by 
Huntington Cairns, Secretary and 
General Counsel of the National Gal- 
lery of Art, and Dr. James Burnham, 
Professor of Philosophy and author 
of several provocative books, includ- 
ing The Managerial Revolution. 

The second topic, “The Natural 
Sciences and the was the 
theme of the address by Dr. Detlev 
W. Bronk, President of Johns Hop- 
kins University and of the National 
Academy of Sciences. One of his un- 
usual suggestions was that the Law 
Center might have one resident pro- 
fessor trained in the natural sciences. 
Harvard Law School took a chance 
on a botanist once and the experi- 
ment was not unsuccessful. Dr. 
Bronk’s paper was commented on by 
Dr. Frederick L. Hovde, President 
of Purdue University, and Dr. Wil- 
liam R. Dennes, Dean of the Grad- 
uate School of the University of 
California. 

At the afternoon session the third 
topic of the symposium, “The Social 
Sciences and the Law”, was pre- 

(Continued on page 860) 
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us Education for the Practice of Law 


The transition in legal training for admission to the 
Bar from law office study, with emphasis on the prac- 
tical or “how-to-do-it” side to law school training with 
almost complete concentration on the theory of the law, 
was a rapid one. It was so rapid and so complete that 
practical training was virtually eliminated from the pre- 
admission education of the law student. The lack of 
opportunity for intern training for the legal profession, 
the absence of facilities and the inability on the part of 
law schools to teach experience, is gradually awakening 
the profession and the law schools to a need for an effec- 
tive means for bridging the gap in legal training be- 
tween the theory of the law and the practice of the law. 

Some law schools have endeavored to teach experi- 
ence but with little if any real success. A few have 
made progress in teaching a limited number of the so- 
called legal skills, such as legal drafting, legal writing 
and legal research. Courses in office practice offer a 
substantial contribution to the practical training of the 
law student. Courses of this type, plus the limited num- 
ber of legal skills that can be taught in law school, still 
leave the law student far too short on experience and 
‘practical training to equip him to step immediately 
from law school into successful practice. 

Law schools have worked on this problem and tossed 
it about with the hope that eventually some satisfactory 
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fourm of intern training would be available or another 
answer would be found. The consideration of this prob 
lem always results in approximately the same conclusion 
—law schools cannot successfully teach experience and 
under present limitations it is not desirable that they 
should. The primary objective of law school training 
is to teach students the basic theories and an accurate 
application of the fundamental principles of the law 
rhis training is intended to develop sound legal rea 
soning and analysis. The objective of law school train- 
ing is too important to permit any substantial digres- 
sion. The successful teaching of the practical side of 
the practice of the law must be left to others. 

The American Law Institute and the American Bar 
Association have accomplished much to provide practi- 
cal training through their “Continuing Legal Educa 
tion” program. The Practicing Law Institute of New 
York and the state and local bar associations have made 
fine contributions in this field. A few law schools and 
particularly the new “Law Centers” have made out 
standing contributions. 

During the many years of exploring to find satisfac- 
tory answers to the need for practical courses and guides 
to develop the legal skills of lawyers, there has always 
been the hope that someone would make the kind of 
contribution that would be a real landmark—a mile- 
stone in the practical education of lawyers. For years 
we went without a single answer that would meet the 
need. This was true until Chief Justice Arthur T. 
Vanderbilt of New Jersey delivered the 1950 John 
Randolph Tucker Memorial Lectures at Washington 
and Lee University on “Forensic Persuasion”. This lec- 
ture was followed by Eustace Cullinan’s monograph 
on “Preparation for Trial of Civil Actions”, prepared 
for the American Law Institute’s Continuing Legal 
Education series on “Trial Practice”, and by the 1951 
Morrison Foundation Lecture by Associate  |ustice 
Robert Jackson on “Advocacy before the United States 
Supreme Court” delivered in San Francisco during the 
annual meeting of the State Bar of California. 

The wait was a long one, but what outstanding an 
swers these three contributions are to the need that has 
existed for so long! Justice Jackson in his lecture tells 
the story of the three stone masons at work on a build- 
ing who were asked what they were doing and gave 
these three replies—“I am working for a living’; “I am 
shaping this stone to a pattern”; “I am building a Ca- 
thedral.” Like the third mason, Justice Jackson, Chief 
Justice Vanderbilt and Mr. Cullinan have each built a 
cathedral in the field of the “how-to-do-it” of the prac- 
tice of the law. 

Mr. Cullinan in his monograph discusses what the 
lawyer must do before he enters a courtroom to begin 
the trial of a case. Chief Justice Vanderbilt in his lec. 
tures discusses the art of persuading juries and judges. 
Justice Jackson in his lecture discusses the art of per- 
suading the United States Supreme Court. 

So outstanding are these contributions that it is not 
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too much to hope that all will be required reading tor 
every graduating law student and that practicing law- 
yers will keep copies of these lectures and the mono- 
graph in their law libraries where they can be read 
ind re-read. 

Justice Jackson's lecture is printed in this issue of the 
JoURNAL. It is informative; it is interesting; it is schol- 
arly; it is inspiring; it is an outstanding milestone in the 
‘how-to-do-it” of Advocacy. It is the kind of article that 
one does not put aside until he has read every word 
and then looks forward to an opportunity to reread it. 


a The Secret of Mr. Justice Holmes Again 


In the April, 1950, issue of the JouRNAL appeared an 
article entitled “The Secret of Mr. Justice Holmes”. The 
secret that the author tried to unravel was the reason 
for the universal admiration for the Justice in the face 
of what he called Holmes’ materialistic philosophy. 
rhat his philosophy was materialistic the author took 
to be demonstrated and the only question was, why 
the admiration? Other writers have come stoutly to the 
defense of Holmes and his philosophy. It is in reply 
to them that Ben W. Palmer in this issue writes on 
‘The Totalitarianism of Mr. Justice Holmes”. This ar- 
ticle, like the others, should provoke some lively dis- 
cussion. 


a Vanishing Constitutions 


An appellate court recently ruled: “Courts do not de- 
clare Acts of Assembly unconstitutional even when 
clearly so, except in cases properly calling for the de- 
termination of their validity.” It is not difficult to find 
other judicial utterances which hold that a court will 
not, upon its own motion, examine a statute for the 
purpose of determining whether or not it impinges 
upon constitutional provisions. That point of view, 
wittingly or unwittingly, guards the questioned statute 
from attack. Slowly, but surely, a rule is emerging which, 
upon further development, will prevent statutes from 
being deemed unconstitutional unless someone has, by 
a pleading, assailed the statute and has continued his 
attack by the pursuit of judicially prescribed technique. 

The Constitution is the quintessence of benefits 
which organized society can confer upon the citizen. It 
provides the citizen with the framework of his govern- 
ment, sets forth in trenchant language the fundamen- 


Editorials 


tals of jurisprudence and, through the form of a bill 
of rights, safeguards the people’s liberty. The govern- 
ment created by the Constitution and the liberties 
safeguarded by the Bill of Rights enable the citizen to 
develop the nation’s natural resources and his own 
talents. In that way he enjoys life, liberty and the pur- 
suit of happiness. 

[he integrity of the Constitution is of paramount 
concern to the state. It transcends in importance the 
fate of any statute. If the validity of a statute is decided 
erroneously, a later session of the law-making body can 
correct the error, but if a constitutional provision 
withers on the vine, it is lost forever. 

Judges take an oath to support the Constitution. It 
is their highest duty to maintain its supremacy. If the 
oath does not summon them to the aid of the Consti- 
tution, it is impossible to discern a reason for its ad- 
ministration. Chief Justice Marshall, in Marbury v. 
Madison, declared: “Why otherwise does it direct the 
judges to take an oath to support it? This oath certain- 
ly applies in an especial manner, to their conduct in 
their official character. How immoral to impose it on 
them, if they were to be used as the instruments, and 
the knowing instruments, for violating what they swear 
to support?” A judge cannot be loyal to his oath if he 
sees the Constitution violated while he refuses to come 
to its avail because of the state of the pleadings. That 
this technical judicial approach is not essential in all 
cases is shown in the recent decision in Terminiello v. 
Chicago, 337 U.S. 1, wherein the majority of the Court 
held a law unconstitutional, even though the specific 
question was not raised in the record and was “explicitly 
disclaimed” (page 9) at the oral argument. 

Marbury v. Madison would never have been written 
if today’s reluctance to inquire into the validity of 
legislation had been manifested 148 years ago. The 
legislation which was held invalid by that decision had 
not been challenged by any pleading or other means. 
As Beveridge, in his great work, The Life of John Mar- 
shall, says: “Nobody ever had questioned the validity 
of that section of the statute which Marshall now chal- 
lenged.” But Marshall was a man of superior courage, 
vision and statesmanship. Beveridge pointed out: “One 
of narrower vision and smaller courage never would 
have done what Marshall did.” Unless judges of the 
present generation reverse the recent trend, constitu- 
tions may become nothing but fading parchments. 


As life is always uncertain, and common prudence dictates to every man 
the necessity of settling his temporal concerns, while it is in his power, and 
while the mind is calm and undisturbed, I have, since I came to this place 
(for I had not time to do it before I left home) got Colonel Pendleton 
to draft a will for me, by the directions I gave him, which will I now enclose. 
The provision made for you in case of my death will, I hope, be agreeable. 
—George Washington to Martha Washington 


Philadelphia, June 18, 1775. 
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® Those who attended the Annual 
Meeting at New York during the 
week of September 17 acquired a 
degree of inspiration as to the As- 
ciation, its activities and its policies, 
which is difficult to express in 
printed words. The meeting was 
outstanding in all respects and con- 
stituted a high tribute to Cody 
Fowler as well as fitting culmination 
of his year as President. 

The six long-range objectives men- 
tioned on this page in last month's 
JourNat received the unanimous ap- 
proval of the Board of Governors 
and House of Delegates at the New 
York meeting. They now constitute 
a statement of policies toward which 
the work of the present year will be 
directed. 

Limitation of funds is the princi- 
pal bottleneck in the expansion of 
the Association’s work, the same be- 
ing true as to the performance of 
functions already under way. To 
provide a greater amount of money 
for the accomplishment of our ob- 
jectives, a three-point program has 
been formulated: 


(1) Additional Regular Member- 
ships are being sought vigorously by 
the Membership Committee under 
the Chairmanship of James R. Mor- 
ford, whose aim is to surpass last year’s 
record of additions at the rate of eight 
hundred members per month. This 
program is certain to result in an ex- 
tension of our influence among a 
greater number of lawyers, and in 
the increased financial ability of the 
Association. 

(2) Patron and Sustaining Mem- 
berships are being solicited by the 
Ways and Means Committee under 
the chairmanship of W. E. Stanley. 
Members of the Association in a fi- 
nancial position to contribute an 
amount greater than the regular dues 
are in this way afforded a means of 
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helping the general program of As- 
sociation activities, also of building up 
a fund for the purchase or construc- 
tion of a new headquarters building. 
An Amendment to the By-Laws 
adopted at New York institutes a plan 
whereby any law firm a majority of 
whose partners are members of the 
Association may become a Patron 
Member upon annual payment of the 
sum of $250. 

(3) Special Gifts are being handled 
by a separate committee of which for- 
mer President Harold J. Gallagher 
is Chairman. Active solicitation will 
be undertaken as soon as the tax situ- 
ation is clarified. 

It is believed that vigorous pur- 


suit of each of these three programs 
will produce funds sufficient for the 
development and expansion of the 
objectives and purposes already 
agreed upon, as well as the acquisi- 
tion within the near future of a new 
Headquarters building. The pro- 
jected expansion of Association ac- 
tivities, including the rendering of 
greater service to the public as 
well as our members, will be a great 
step forward. 

During the week following the 
Annual Meeting at New York, I had 
the privilege of addressing the an- 
nual meetings of the State Bar of 
Michigan at Detroit on September 
27 and The Missouri Bar at Kansas 
City on September 28. Both of these 
were outstanding gatherings, show- 
ing that the state bars are already 
doing their part in carrying out on 
the state level the objectives of the 
American Bar Association. 

Following the Kansas City meet- 
ing I had two days at the Head- 
quarters Office in Chicago and in 
the following week enjoyed a day at 
Cincinnati, where I attended a meet- 
ing of the Judicial Conference for 
the Sixth Circuit and extended the 





greetings of the American Bar As. 
sociation. That evening, as your 
President, I delivered my first formal 
address for the current year in my 
native State of Ohio at the quarterly 
meeting of the Cincinnati Bar Associ- 
ation. This was an unusually large 
and enthusiastic meeting, attended 
by many illustrious judges, some 
from outside the Circuit, including 
our own Judge John J. Parker and 
Judge Orie L. Phillips. The speakers 
included Justice Stanley Reed, At- 
torney General McGrath and Judge 
Parker. From Cincinnati I went at 
the direction of the Board of Gov- 
ernors to White Sulphur Springs 
for a two-day conference at the 
Greenbrier for the purpose of ex- 
plaining the program of the Ameri- 
can Bar Association. 

The lawyers at state bar meetings 
are displaying genuine enthusiasm 
for the “brief” on Communism and 
Communist tactics, released by our 
Committee To Study Communist Tac- 
tics and Objectives at the New York 
meeting. The same is true as to our 
American Citizenship bulletins, now 
being produced in new format, and 
the work of our Committee on Pub- 
lic Relations. The work of these 
Committees is an integral part of, 
and a distinct contribution to, the 
accomplishment of our stated Asso- 
ciation objectives. 

The visits of previous Presidents 
of the Association have established 
cordial relations with the state Bars, 
which resulted in my receiving a warm 
welcome at each point of call. 

The executive and administrative 
work of the Association requires a 
substantial portion of your Presi- 
dent’s time. This highly important 
aspect of my duties requires close 
attention, and during the first few 
weeks following the Annual Meeting 
the volume of my correspondence 
has been quite heavy. Organization 
problems at the Headquarters Office 
are receiving careful study, with a 
view toward accomplishing the ob- 
jectives enumerated in my last Presi- 
dent’s Page. I am happy to report 
that the work of the Committees and 
Sections for the current year is well 
under way. 
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Books tor Lawyers 





So YOU WANT TO BE A LAW- 
YER. By K. R. Redden. Indian- 
apolis: Bobbs-Merrill Company, Inc. 
1951. $2.50. Pages 123. 


Career PLANNING IN THE 
LAW. By K. R. Redden. Indian- 
apolis: Bobbs-Merrill Company, Inc. 
1951. $3.00. Pages 194. 

One of the most perplexing peri- 
ods in the life of a young lawyer is 
when he tries to make up his mind 
how to practice law. He welcomes 
advice on planning his career at the 
Bar. Expert advice has recently been 
published on these two problems of 
the budding lawyer. Professor Ken- 
neth Robert Redden of the Univer- 
sity of Virginia is the author-editor 
of two books recently published by 
Bobbs-Merrill Company, Inc., of 
Indianapolis. The first is entitled 
So You Want To Be a Lawyer and 
the second, Career Planning in the 
Law. 

Professor Redden is admirably 
qualified to advise on both of these 
points. He is an experienced person- 
nel worker. He is at present place- 
ment director at the University of 
Virginia. He has been a law practi- 
tioner, law teacher and editor. He 
speaks, therefore, as one having both 
experience and authority. 

The author readily gives credit to 
numerous other sources for the mate- 
rial which appears in both of these 
bocks. His sources include legal ar- 
ticles and editorials published in the 
AMERICAN BAR ASSOCIATION JOURNAL, 
Survey reports by the American Bar 
Association, government publica- 
tions, Chief Justice Vanderbilt's 
classic “Report on Prelegal Educa- 
tion”, and several articles written 
in various issues of the University of 
Virginia and other law reviews. 





While this method of quotation oc- 
casionally involves confusion as to 
who the original author is, never- 
theless this defect is offset by a 
greater advantage. It is a great as- 
set that this material, most valuable 
to young law students, is now col- 
lected in one place and made readily 
available to them in two handsomely 
bound volumes. 

Professor Redden is to be com- 
mended on furnishing, if not a com- 
plete, at least a very adequate picture 
of the problems faced by the young 
law student. Here the young student 
will find answers to what the law is 
like, what lawyers do, how to tell 
whether he is qualified to be a law- 
yer and what to study in order to 
become a lawyer. There are sign- 
posts to the various requirements of 
the state law examinations. Recent 
statistics are included to show the 
income of lawyers as well as the 
geographical distribution of practic- 
ing lawyers. 

Career Planning in the Law con- 
tains information which is more 
valuable to the law school gradu- 
ate than to the law student. Pro- 
fessor Redden reviews the various 
methods of office organization for 
law practice as well as the various 
fields of practice. His collection of 
material dealing with government 
law practice deserves special com- 
mendation. He carefully avoids dog- 
matic choices between  specializa- 
tion and general practice, between 
metropolitan and rural practice, and 
between solo and firm practice. He 
acts as a guide, not a judge. Here 
the student will also find that law 
study qualifies him for work in other 
fields related to the law, such as law 
teaching, law librarian work, edit- 
ing, publishing, selling, court report- 
ing, etc. Last, but not least, Professor 


Redden sets forth some very interest- 
ing hints to the young lawyer as to 
how to land a job. Here is practical, 
realistic, experienced wisdom. Young 
men will be wise to profit by it. 
The young lawyer of tomorrow 
can no longer say that he does not 
have an adequate Baedeker for his 
future career at the Bar. In two at- 
tractively bound volumes he now 
has a fine vocational guidance man- 
ual as he begins his march on that 
ever-lengthening highway of the law. 
EuGceNE C. GERHART 
Binghamton, New York 


Destination UNKNOWN. 
By Walter Gordon Merritt. New 
York: Prentice-Hall, Inc. 1951. $5.65 
Pages 441. 

Between the time he prosecuted 
the Danbury Hatters in 1909 and the 
occasion when he represented Gen- 
eral Motors Corporation in 1945 (in 
connection with the demands of the 
U.A.W. that the Corporation should 
open its books to union scrutiny and 
that wages should be based on the 
Corporation's ability to pay) Walter 
Gordon Merritt has been a distin- 
guished advocate of American busi- 
ness and the free enterprise system 
in dozens of leading cases establish- 
ing the principles that today govern 
the law of strikes and boycotts. 

The views of so eminent an au- 
thority, concerning the likely future 
course in the continuing conflict 
between company management and 
union management, command at- 
tention and interest because of the 
unique position of the author. As 
Mr. Merritt points out in his preface, 
he is “probably the only living per- 
son who participated in some of the 
most outstanding developments’ 
which have shaped the country’s 
labor law, and “the only living per- 
son who, through memory or memo- 
randa, has access to important in- 
formation that sheds light on. . . 
some of the forgotten but pertinent 
highlights of the last 50 years”. 

It is clear to the author that 
“present-day institutions are not to 
remain unmodified”. Among the fac- 
tors which lead him to this conclu- 


sion are the significant changes, 
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during the last fifty years, in the 
attitudes of the Government and of 
the general public respecting the 
employment of organized violence 
by labor unions. 

As to the change in the attitude 
of the executive agencies of the 
Federal Government, he contrasts 
the declaration of President Grover 
Cleveland, that “If it takes the en- 
tire Army of the United States to 
deliver a postal card in Chicago, that 
card will be delivered”, with the 
incident during a strike at a Wheel- 
ing Steel Company plant a few years 
ago when the United States Post Ot- 
fice Department refused to order its 
employees to pass a picket line to 
carry in food which was being sent 
by parcel post to employees who were 
strikebound within the plant. 

The author finds a similar change 
in the attitude of the courts. Re- 
ferring to some of the Supreme 
Court decisions in the early 1940's, 
he declares that “by these decisions 
constitutional walls to protect prop- 
erty were razed and constitutional 
walls to protect labor were built on 
the same site’”’. 

Mr. Merritt concludes that public 
opinion is “more tolerant of organ- 
ized violence during industrial com- 
bats” at the present time than at the 
beginning of this century, and that 
“people seem more interested in 
social justice than in law and order”. 

While, as his title implies, Mr. 
Merritt does not essay definite pre- 
dictions as to the destination at 
which we shall finally arrive, he 
finds that the recent course has been 
in the direction of “socialization of 
business through collective bargain- 
ing, supplemented by national laws”. 
He concludes that while the labor 
movement has been one of the great 
forces to promote democracy, at the 
same time (because of the tactics em- 
ployed by union leaders) it now con- 
stitutes the greatest threat to the 
continuance of democracy and free 
enterprise; that the area of private 
management “is being contracted 
not only by the extension of Gov- 
ernment, but by the extension of the 
rights of workers in the business”. 
As the author puts it, “The labor 
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union movement in the United 
States is an attack on capitalists but 
not on capitalism. . . . The question, 
however, is how long you can attack 
capitalists without attacking the in- 
stitution of capitalism.” 

While some readers will find 
themselves in disagreement with Mr. 
Merritt’s forthright views on many 
recurrent problems in the field of 
labor relations, the author’s gift for 
trenchant, biting phrases enables 
him to expose deftly the heart of 
the problems, revealing the under- 
lying issues which must eventually 
be faced and resolved. 

For example, as to suggestions for 
participation by union representa- 
tives in the management of factories, 
his objection is that “the price of 
real management-sharing would in- 
evitably spell a lower standard of 
living. Business can not be operated 
by debating committees.” 

As to industry-wide bargaining, he 
observes that an unfortunate result 
is “its adverse effect on democratic 
procedures. It spells the death knell 
of local bargaining.” 

Mr. Merritt lays bare the confu- 
sion in thinking which results from 
applying the word “strike” inter- 
changeably to a mere cessation of 
work and to those industrial dis- 
turbances which involve civil rebel- 
lion. He says, “The promiscuous use 
of the word ‘strike’ has been the 
cause of much confusion. To use it 
interchangeably when speaking of 
the constitutional right to quit 
work and when speaking of organ- 
ized strangling of a business misleads 
the public.” 

Whether the reader finds himself 
in enthusiastic support of or bitter 
opposition to Mr. Merritt’s views 
on these and other current problems, 
he will read with interest the de- 
tailed accounts, based in part on 
records and memoranda which are 
inaccessible to most readers, of the 
factual background of many of the 
leading labor cases during the last 
half century. Mr. Merritt describes 
in detail the events leading to the 
famous Danbury Hatters case, the 
Duplex Printing Press case, the Bed- 
ford Cut Stone case, the Decorative 





Stone Company case, the Apex Ho- 
siery case, and many more recent 
cases. Likewise, he reports in consid- 
erable detail the history of strikes 
and bargaining in the coal industry 
and the maritime field. One chapter 
is devoted to the organizational 
campaign in the building service 
field in New York City. 

From his fifty years of experience, 
Mr. Merritt has developed a philos- 
ophy of labor relations which can 
best be expressed in his own words: 
employers should “do nothing to ob- 
struct legitimate union activities. . . . 
But peace is not everything. Nothing 
is ever settled until it is settled right. 
. . » The only sound objective is a 
durable peace, not a temporary 
peace. Firmness for right principles 
on the part of any group, whether it 
be employers, unions, or the public, 
constitutes one indispensable factor 
for the promotion of industrial self- 
government.” 

FRANK E. Cooper 
Detroit, Michigan 


Europe FROM 1914 TO THE 
PRESENT. McGraw-Hill Series in 
History. By V. W. and M. H. Alb- 
jerg. New York: McGraw-Hill Book 
Company, Inc. 1951. $5.50. Pages 
856. 

Today when specialization has so 
severely limited the intellectual hori- 
zons of the individual professional 
by making ever greater demands for 
deeper analysis and fuller knowledge 
of more minute areas of human ac- 
tivity, it is essential that some few 
remember to challenge and question 
the validity of that very process. It 
is not meet that the American pro- 
fessional—lawyer, doctor or teacher 
-forget the general in the process 
of viewing the specific. The work of 
the Doctors Albjerg, Europe from 
1914 to the Present, is constructed 
on the premise that all human ac- 
tivities, needs and ideas function in 
a historical frame of reference that 
rests on evolutionary continuity, and 
that broadness of knowledge tends 
to enhance the value to man of the 
many parts of knowledge regardless 
of the degree of specialization. 

This historical survey reconstructs 
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in a concise and scholarly, yet inter- 
esting and sustaining way, the bitter 
social and economic frustrations that 
guided Europe into and through two 
great conflagrations, and through, 
too, that part of the period so far 
expired when vast segments of Enro- 
pean people attempted to bargain 
political liberty for economic and 
emotional security—and lost all 
three. Yet this work does not, after 
the method of the conventional 
manner, omit or even slight the 
political problems and issues of the 
period. 

In treating conventional historical 
material in such an inclusive man- 
ner the authors carefully restrained 
from yielding to the temptation of 
discussing in abstract terms the 
vague and often confusing political 
and social doctrines of Europe of 
the past three and a half decades. 
Analysis of the ideas and circum- 
stances of the period is limited by 
the very ambition and scope of the 
work, which is to be expected in a 
work of this nature and in no way 
detracts from its over-all merit. What 
little analysis is attempted rests on 
a solid base of well synthesized fac- 
tual knowledge. Noteworthy, too, 
and adding value to the volume is 
the sensitivity of the integration of 
the various factors of Continental 
sociological activity into the over- 
all historical process. Interest and 
interpretation are sustained without 
the usual literary expedients of ru- 
mination or philosophical apologet- 
ics. The authors side-stepped this 
pitfall and held to a pragmatic and 
systematized discussion of each major 
topic presented for scrutiny while ab- 
juring explorative expeditions into 
adjacent areas. 

The work itself is encyclopedic in 
its wealth of information on subjects 
ranging from the background and 
causes of World War I to the con- 
flicting ideologies that spring from 
“political religions” and once again 
threaten—this time not only total 
war but total physical annihilation. 
It is recommended for quick, easy 
and informative reading. 

Those desiring a more thorough- 
going study of the period will find 
in the lists for suggested reading an 








unsurpassed collection of sources 
and secondary works expressive of 
many viewpoints. 

Pau. L. HuGHEs 
De Paul University, Chicago 


Feperar FOOD, DRUG AND 
COSMETIC LAW ADMINISTRA- 
TIVE REPORTS. 1907-1949. IJn- 
troduction by Paul B. Dunbar. Chi- 
cago: Commerce Clearing House, 
Inc, 1951. $22.50. Pages xvi, 1446. 

The first volume in what will be 
an important record of developments 
in food law has appeared; it is a 
compilation of the annual reports of 
the federal agency charged with the 
enforcement of the tood and drug 
laws since 1907. This new record of 
developments in food law is called 
the Food Law Institute Series and 
is sponsored by the Food Law In- 
stitute under the leadership ol 
Charles Wesley Dunn who is known 
to JOURNAL readers as the Chairman 
of the Division of Food, Drug and 
Cosmetic Law of the American Bar 
Association’s Section of Corporation, 
Banking and Business Law. 

Dr. Paul B. Dunbar, until his re 
cent retirement United States Com- 
missioner of Food and Drugs, has 
contributed an introduction which 
helpfully traces the administrative 
metamorphoses of the federal agency 
responsible for food and drug law en- 
forcement from the Bureau of 
Chemistry in the Department of Ag 
riculture in 1907 to the Food and 
Drug Administration of the Federal 
Security Agency, as it is known to 
day. While the Food and Drugs Act 
of 1906 is generally taken to mark 
the beginning of federal activity in 
the control of food and drugs, Dr. 
Dunbar points out that the passage 
of the Act was preceded by over a 
score of years of scientific investiga- 
tion of foods as well as enforcement 
of acts directed against the importa 
tion of deleterious foods. On this sol- 
id foundation the administration of 
the 1906 Act began under the leader- 


ship of Dr. Harvey W. Wiley, the 


crusader who had done much to ob- 


tain passage of the legislation. In- 
cluding Dr. Dunbar, only four other 
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men have held the post of federal ad- 
ministrator of the food and drug 
laws up to Dr. Dunbar’s retirement 
this year, which is a remarkable ex- 
ample of professional tenure in the 
federal service. Dr. Dunbar’s intro- 
duction concludes with a summary 
of the amendments to the 1906 Act, 
the Federal Food, Drug and Cos- 
metic Act of 1938 and amendments 
since that date. 

The wealth of material, techno- 
logical as well as legal, which the 
reports contain makes summariza- 
tion impossible, but some matters 
of special interest should be noted. 
The second report, covering the first 
full year of enforcement of the 1906 
Act, refers to the “...sympathetic 
cooperation of the manufacturers. ..” 
(page 41), a note repeated in report 
after report where it is made clear 
that enforcement action has always 
been limited to a small minority in 
the regulated industries. 

The replacement of Dr. Wiley in 
1912 by Dr. Carl L. Alsberg led to 
new emphasis on efficient adminis- 
tration of the 1906 Act and te co- 
operation with state and local off- 
cials which is reflected in the reports. 
The outbreak of World War I found 
what was still known as the Bureau 
of Chemistry in a position to furnish 
extensive services to the Armed 
Forces and war agencies, an unfore- 
seen consequence of the passage of 
the Food and Drugs Act. The 1917 
report contains (page 366) a useful 
summary of the first ten years of 
the Act, as well as early suggestions 
for improved legislation (page 370) . 
A summary of the first twenty years 
of food and drug law enforcement in 
the 1926 report (page 633) again 
points out the need for statutory re- 
vision which is more fully developed 
in the reports for 1931 (page 741), 
1932 (page 779) and subsequent re- 
ports during the early years of the 
New Deal when the Federal Food. 
Drug and Cosmetic Act of 1938 was 
being molded slowly in successive 
sessions of Congress. 

The 1938 Act had scarcely become 
effective when World War II re- 
quired a reorientation of the work of 
what was now the Food and Drug 
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Administration toward wartime re- 


quirements. The years 1942 and 1943 
are covered by a single report (page 
1021), but the activity of subsequent 
years is fully described, especially the 
capable manner in which the Food 
and Drug Administration met the 
urgent need for high standards in 
the production of the new antibi- 
otics. 


The final report in the volume, 
1949, is notable for its simple, lucid 
account of the basic techniques of 
enforcement of the food and drug 
laws which amply justifies to any 
taxpayer the 3 14 cents per consumer 
appropriated annually to the Food 
and Drug Administration. 


No other single volume conveni- 
ently assembles these reports which 
are not all generally available indi- 
vidually, even in many larger libra- 
ries. Practicing lawyers in the food 
and drug law field will find these 
reports a useful guide to the present 
Act and to legal historians they will 
be invaluable in tracing the develop- 
ment of the law. 


The original pagination of each 
annual report is preserved and con- 
secutive pagination is added for the 
convenient use of the excellent in- 
dex. The whole volume is a credit 
to the Food Law Institute and rep- 
resents a public service which could 
be usefully performed for other im- 
portant federal agencies. 


WILLIAM TUCKER DEAN, JR. 


New York University 
New York, New York 


Union Internationale 
des Avocats 


(Continued from page 815) 


At the Plenary Session of Septem- 
ber 8, Pendleton Beckley, of the 
United States, addressed the Con- 
gress on “Some Aspects of the Dif- 
ference Between the Anglo-American 
and the Latin Law with Reference to 
the Jury, the Proof and the Supreme 
Court of the United States”. 


The entertainment program ar- 
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A pprats TO THE PRIVY 
COUNCIL FROM THE AMERI- 
CAN PLANTATIONS. By Joseph 
T*enry Smith with an Introductory 

2 »y Julius Goebel, Jr. New 
York: Columbia University Press. 
1951, $10.00. Pages Ixi, 770. 

The Foundation for Research in 
Legal History of Columbia Univer- 
sity School of Law continues its 
scholarly presentation of topics of 
concern to an appreciation of the 
backgrounds of our legal history. In- 
creasing interest is now being dis- 
played by the law schools of our 
country in its legal backgrounds as 
evidenced by this series and the re- 
cently adopted course at Harvard 
Law School for which course Profes- 
sor Howe edited some admirably 
chosen Readings in American Legal 
History. 

In the volume under review, we 
have an extended treatment of the 
period from the late seventeenth cen- 
tury to the Peace of Paris in 1783, 
during which time paradoxically the 
Privy Council “which at one junc- 
ture in the evolution of the common 
law most threatened it” became “a 
chief instrument in cultivating ac- 
ceptance of that law in the remote 
corners of the earth”. 

The author treats the procedure 
evolved for colonial appeals upon 
the analogy of the Channel Islands 
experience, the regulations and 
scope of review, a great number of 
interesting cases, including some in- 
volving stubbornly fought boundary 
disputes between Indian tribes and 


ranged for the members of the Con- 
gress included a concert at the Mu- 
nicipal Theatre, attendance at the 
races for the “Grand Prix de l'Union 
Internationale des Avocats”, several 
sight-seeing and excursion trips in 
the vicinity of Rio de Janeiro, re- 
ceptions by the Foreign Minister 
and by the Rector of the Univer- 
sity of Brazil and a banquet offered 
by the Brazilian Bar. 

At the close of the Congress, Dr. 
Mederos da Fonseca, who retired as 








colonies as well as between colonies 
themselves and a topic of deep con- 
cern to our later constitutional his- 


tory, namely, the extent to which 
the Privy Council judicially tested 
and rejected colonial statutes as con- 
trary to the laws of England. This 
last subject was rather uncertainly 
treated at the time, according to our 
author, who discerningly comments, 
“Beyond describing the lawmaking 
power of provincial assemblies as 
inferior legislation, in the nature of 
by-laws, and beyond some vague in- 
timations respecting the supremacy 
of the Crown, little progress in juris- 
tic clarification was made. Our own 
conclusion respecting those contem- 
porary constitutional ideas must con- 
sequently be tentative, for they are 


’ belated rationalization, and even al- 


though based on the practice may 
not correctly reflect eighteenth cen- 
tury opinion.” 

By way of conclusion, the author 
recognizes that the Council had a 
minatory effect upon provincial 
courts by its very presence even 
though “both the Council and the 
Board of Trade were guilty of in- 
difference in their consistent refusal 
to overhaul and to clarify the royal 
gubernatorial instructions” and even 
though the Council failed “to adhere 
consistently to deliberately evolved 
policies”. In all, we have an inter- 
esting phase of colonial history ex- 
tensively and well reviewed from 
scattered source material that re- 
quired careful sifting. 

LEsTER E, DENONN 
New York, New York 


President, was elected by acclama- 
tion Permanent Honorary President 
of the Union. 

The Congress elected a new Pres- 
ident, Shri S. Nehru, of India, and 
designated an additional Vice Presi- 
dent, Dr. Jose Jacinto Rada, of Peru. 

The United States delegates to 
the Congress were Pendleton Beck- 
ley, Vice President of the Union, 
George H. Owen, Carl Kinkead, 
Robert A. Winger, Nicholas Doman 
and Roy A. Pittman. 
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Review of Recent Supreme Court Decisions 


ESCHEAT 


State Judgment Escheating Shares 
of Stock and Stock Dividends Up- 
held Over Claim That Property Was 
Taken Without Due Process of Law 
« Standard Oil Company v. New 
Jersey, 341 U. S. 428, 95 L. ed. Adv. 
Ops. 755, 71 S. Ct. 822, 19 U. S. Law 
Week 4342. (No. 384, decided May 
28, 1951.) 

The New Jersey Escheat Act pro- 
vides that personal property shall 
escheat upon the death of its owner 
intestate and without known heirs, 
or after a fourteen year period dur- 
ing which the owner has remained 
unknown or the property “wher- 
ever situate” has remained un- 
claimed. Under this statute, the 
Chancery Division of the state Su- 
perior Court decreed that certain 
unpaid dividends declared upon 
Standard Oil stock and twelve shares 
of its common stock be escheated. 
The Supreme Court of New Jersey 
affirmed. Standard Oil appealed to 
the United States Supreme Court, 
alleging that the decree deprived it 
of property without due process of 
law in that it did not protect the 
company from later liability to the 
stockholders whose claims to stock 
and dividends were escheated. The 
company contended (1) that the no- 
tice to possible claimants of the 
property prescribed by the statute 
and the notice actually given were so 
inadequate that the claimants were 
afforded no reasonable opportunity 
to learn of the escheat proceeding; 
(2) that the obligation of the con- 
tracts of the persons whose property 
was escheated was impaired by the 
statute and the decree; and (3) that 
the New Jersey courts were without 
jurisdiction to enter the judgment 
since neither the shares of stock nor 
the dividends had a situs in New 
Jersey for the purpose of escheat. 

The Supreme Court affirmed in 
an opinion delivered by Mr. Justice 
Reep. The statute required that no- 
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tice of the escheat proceeding “be 
published in a manner directed by 
the court and shall also be published 
once a week for three successive 
weeks in a newspaper of general 
circulation designated by the court. 
.. .” In holding this notice to be 
adequate, Mr. Justice Reep cited 
cases to show that resort to publica- 
tion is adequate in cases such as this 
where it is not reasonably possible or 
practicable to give more adequate 
warning. 

He rejects the argument that the 
escheat impaired the obligation of 
any contract, declaring that the com- 
pany and the owners of the escheated 
property had no contractual ar- 
rangement between themselves for 
its disposition in case of the owner’s 
failure to claim his property and that 
New Jersey was merely exercising 
her regulatory power over aban- 
doned property. 

In rejecting Standard Oil’s argu- 
ment that the dividends and stocks 
had no situs in New Jersey, Mr. 
Justice Reep relies upon the state’s 
jurisdiction of the corporation. 
Standard Oil was incorporated in 
the state, he observes, and was ame- 
nable to process there through its des- 
ignated agent. Choses in action have 
no spatial or tangible existence, the 
opinion states, and control over 
them can only arise from control or 
power over the persons whose rela- 
tionships are the source of the rights 
and obligations. “Since such power 
exists through the state’s jurisdic- 
tion of the parties whose dealings 
have created the chose in action, we 
need not rely on the concept that 
the asset represented by the certifi- 
cate or dividend is where the obligor 
is found.” He continues: “The rights 
of the owner of the stock and divi- 
dends come within the reach of the 
court by notice, i. e., service by pub- 
lication; the rights of the appellant 
by personal service.” 

He answers Standard’s argument 
that the escheat statute did not pro- 


tect it from claims by the owners of 
the escheated property, observing 
that the notice to the owners was ade- 
quate and that the stock and divi- 
dends were taken by a valid New 
Jersey judgment. The full faith and 
credit clause would bar another state 
from taking the same debts or de- 
mands, he declares. 

Mr. Justice FRANKFURTER, joined 
by Mr. Justice JACKSON, wrote a dis- 
senting opinion in which he suggests 
that other states—such as the state 
in which the owner of the property 
was last domiciled—might assert a 
valid jurisdiction over the stock or 
the dividends. He declares that if 
a state wishes to assert its right to 
escheat property which by its very 
nature is not exclusively within its 
control, other interested states 
should be parties to the litigation. 

Mr. Justice Doucias, joined by 
Mr. Justice BLAck, also dissented. He 
declares that possible claims to the 
escheat of the intangibles might be 
made by the state of incorporation 
of the obligor, the state where the 
last known owner was domiciled, the 
state where the true residence of the 
owner was proved to be, the state 
where the obligor has his main place 
of business or the state of domicile of 
the beneficiary. Any of these might 
constitutionally enact a custodial 
statute to hold the escheated intan- 
gibles pending claims by competing 
states. Instead, he observes, New 
Jersey has appropriated the property 
to her exclusive use. 

The cases were argued by Josiah 
Stryker for the appellant, and by 
Emerson Richards for the appellee. 


STATES 

Full Faith and Credit Clause Re- 
quires Wisconsin Courts To Enter- 
tain Action for Wrongful Death 
Resulting from Accident Which Oc- 
curred in Illinois 

® Hughes v. Fetter, 341 U. S. 609, 95 
L. ed. Adv. Ops. 822, 71 S. Ct. 980, 
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19 U. S. Law Week 4418. (No. 355, 
decided June 4, 1951.) 

Appellant administrator brought 
this action in a Wisconsin court to 
recover wrongful damages for the 
death of one Harold Hughes, who 
was fatally injured in an automobile 
accident in Illinois. The trial court 
entered summary judgment, holding 
that a Wisconsin statute, which cre- 
ates a right of action only for deaths 
caused in that state, barred the ac- 
tion here as a matter of local policy. 
The Wisconsin Supreme Court af- 
firmed over a contention that the 
statute, as construed, violated the 
. full faith and credit clause of the 
Federal Constitution. 

On appeal to the Supreme Court 
of the United States, Mr. Justice 
BLacK reversed and remanded. He 
declares that the basic conflict in the 
case is between the “strong unifying 
principle embodied in the Full Faith 
and Credit Clause” and the policy of 
Wisconsin against permitting he: 
courts to entertain this wrongful 
death action. In holding that Wis- 
consin’s policy must give way, he 
finds that she has “no real feeling of 
antagonism against wrongful death 
suits in general” and that the policy 
of Wisconsin cannot be considered 
an application of the doctrine of 
forum non conveniens. Appellant, 
the decedent and the individual de- 
fendant were all residents of Wis- 
consin, he points out, the appellant 
was appointed administrator and 
the corporate defendant (the in- 
surance company) was created under 
the laws of that state. While substi- 
tuted service might have been had 
im this case in Illinois, Mr. Justice 
BLACK declares that “in other cases 
Wisconsin’s exclusionary statute 
might amount to a deprivation of 
all opportunity to enforce valid 
death claims created by another 
state”. 

Mr. Justice FRANKFURTER, Mr. Jus- 
tice Reep, Mr. Justice JACKSON and 
Mr. Justice MINTON dissented, join- 
ing in an opinion written by Mr. 
Justice FRANKFURTER. Declaring that 
the extent to which the full faith 
and credit clause requires a state to 
go in recognizing the rights of action 
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created by another is uncertain, Mr. 
Justice FRANKFURTER notes that a 
rigid rule is often applied in the field 
of commercial law, where certainty 
is of high importance, while the rule 
is less rigid in workmen’s compensa- 
tion cases, where the forum may have 
an interest in protecting the work- 
man. In the instant tort action, he 
says that he sees ‘‘no need for fixed 
rules which would enable the par- 
ties, at the time they enter into a 
transaction, to predict its conse- 
quences”. He suggests that Wiscon- 
sin “may be willing to grant a right 
of action where witnesses will be 
available 
courts are acquainted with a de- 


in Wisconsin and_ the 


tailed local statute and cases con- 
struing it” or that the Wisconsin 
legislature might have felt that it 
was better to allow the courts of 
the state where the accident occurred 
to construe and apply its own stat- 
ute. He notes that there is no claim 
that Wisconsin has discriminated 
against the citizens of other states or 
that she has flouted a federal statute. 
He declares that no reason is stated 
“why the interest of Illinois is so 
great that it can force the courts of 
Wisconsin to grant relief in defiance 
of their own law”. 

The case was argued by Samuel 
Goldenberg for appellants, and by 
Herbert L. Wible for the appellees. 


WAR 


Vesting Order of Alien Property 
Custodian Under Trading with the 
Enemy Act Does Not Cancel Lien 
on Enemy-Owned Bank Accounts 
Created by Attachment by Creditors, 
Where Attachments Are Not Incon- 
sistent with Purpose of Act 


® Zittman v. McGrath, McCarthy v. 
McGrath, 341 U. S. 446, 95 L. ed. 
Adv. Ops. 736, 71 S. Ct. 832, 19 U. S. 
Law Week 4327. (Nos. 298 and 314, 
decided May 28, 1951.) 

Petitioners Zittman and McCarthy 
were the holders of claims against 
two German banks. They caused at- 
tachment warrants to be issued by a 
New York court against accounts of 
the debtor banks with the Chase Na- 
tional Bank of New York City. They 


levied upon the accounts amd se- 
cured default judgments which re. 
mained unsatisfied because the at. 
tached funds were frozen by Execu- 
tive Order under the Trading with 
the Enemy Act, the general effect of 
which was to forbid “transactions” 
in the assets of blocked funds, in- 
cluding all “transfers” of such funds. 
More than four years after the levy 
of the attachments, the Alien Prop- 
erty Custodian issued vesting orders, 
which vested in him “that certain 
debt or other obligation owing to” 
the German banks “and any and all 
rights to demand, enforce and col- 
lect the same”. Chase National Bank 
notified the Custodian that it could 
not release the assets due to the out- 
standing attachment levies. The dis- 
trict court granted the Custodian a 
declaratory judgment holding that 
Zittman and McCarthy “obtained 
no lien or other interest in” the at- 
tached accounts and that he was en- 
titled to take the entire balances. 
The United States Court of Appeals 
for the Second Circuit affirmed per 
curiam on the sole authority of 
Propper v. Clark, 337 U.S. 472, 93 L. 
ed. Adv. Ops. 1206, 69 S. Ct. 1333, 
17 U.S. Law Week 4570 (See 36 
A.B.A.]. 54). 


The United States Supreme Court 
reversed in an opinion written by 
Mr. Justice JACKson. Under New 
York law, he finds that the judgment 
creditors had judgments secured by 
attachments on balances owned by 
German aliens, good as against the 
debtors but subject to the federal 
licensing before they could be satis- 
fied by transfer of title or possession 
The Custodian is charged with pre- 
serving and distributing blocked as 
sets for the benefit of American 
creditors. Mr. Justice JACKSON de- 
clares that if, as the Custodian con- 
tended, the freezing program put all 
assets of an alien debtor beyond the 
reach of an attachment, there could 
be no adjudications of the validity 
of American claims and the end 
would be complete frustration of a 
large part of the freezing program. 
He distinguishes Propper v. Clark, 
saying that the receiver appointed 
there to administer the blocked 
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funds was not appointed as a pro- 
visional remedy but was a special 
statutory receiver in whom state law 
purported to vest both title and right 
to possession, which would obviously 
defeat the federal scheme of con- 
trols of the property of enemy aliens. 
In the instant case, Mr. Justice 
JACKSON finds that the effect of the 
state’s action was to freeze the funds 
in question and to prevent their 
withdrawal or transfer to the use of 
German nationals. The Custodian 
contended “ that no valid rights 
against the German debtors were 
acquired because of the freezing pro- 
gram. Declaring that the Custodian 
had, in effect, put himself in the 
shoes of the German banks, Mr. Jus- 
tice JACKSON said that, as against the 
German debtors, Zittman and Mc- 
Carthy had secured valid judgments 
under New York law and that their 
claims could not be cancelled or an- 
nulled under the vesting order, by 
which the Custodian took only the 
right, title and interest of the Ger- 
man debtors. He declares that this 
in no way impairs federal control 
over alien property, since Zittman 
and McCarthy could not secure pay- 
ment without a license from the 
Custodian. The decision reserves “all 
federal questions as to recognition 
by the Custodian of the state law 
lien, or priority of payment” if the 
Custodian should see fit to take 
over the entire fund for adminis- 
tration, as was done in the compan- 
ion cases reviewed below. 

Mr. Justice CLARK took no part in 
the consideration or decision of the 
cases. 

Mr. Justice Doucias concurred 
specially, saying that the majority 
opinion placed control of the fed- 
eral interest in the licensing power 
of the Custodian and that the feder- 
al policy is in no way subverted by 
recognition of a lien which can only 
ripen into a priority if payment 
would not accrue to the benefit of 
the enemy. 

Mr. Justice ReEep, joined by Mr. 
Justice BuRTON, wrote an opinion 
concurring part and dissenting in 
part. He declares that the only ques- 
tion of importance “is whether a 








state attachment, obtained on assets 
previously blocked . . . gives the at- 
taching creditor any right in those 
assets that displaces the power of 
the Government to make such dis- 
position or use of the assets as it may 
ultimately determine is for the best 
interest of the Nation and its citi- 
zens”. The majority opinion vests 
the account in the Custodian with- 
out deciding what power he has over 
its handling or disposition, he de- 
clares. “Such uncertainty will ham- 
per administration and be an open 
invitation to the owners of blocked 
assets to sell their interest in the 
blocked property, as the Custodian 
phrases it, ‘to friendly speculators who 
are willing to buy at a discount and to 
await payment on the ultimate day 
of unblocking’ ”’. He says that a valid 
state judgment is good as between 
an alien and his creditors, but that 
it has no compelling power upon the 
Federal Government. He would 
modify the decree by inserting a pro- 
viso to the effect that “no lien or 
other interest, except as between the 
debtor and creditor, was obtained 
by the attachment proceedings”. 
The case was argued by Joseph 
M. Cohen for Zittman, by Henry I. 
Fillman for McCarthy, and by 
Ralph S. Spritzer for the respondent. 


WAR 

Enemy-Owned Bank Accounts Must 
Be Turned Over to Alien Property 
Custodian Despite Attachments 
Levied upon Accounts by Creditors 
ws Zittman v. McGrath, McCarthy v. 
McGrath, 341 U. S. 471, 95 L. ed. 
Adv. Ops. 750, 71 S. Ct. 846, 19 U. S. 
Law Week 4335. (Nos. 299 and 315, 
decided May 28, 1951.) 

These were companion cases to 
Nos. 298 and 314 above, and in- 
volved the same parties and most of 
the same issues, on similar facts. In 
these cases the funds attached by 
Zittman and McCarthy were de- 
posited with the Federal Reserve 
Bank of New York. In addition to 
the vesting orders served upon the 
Federal Reserve Bank, the Alien 
Property Custodian also served a 
“turnover directive”, describing the 
specific property that he required to 
be “turned over to the undersigned 
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to be held, administered and ac- 
counted for as provided by law” and 
calling attention to the protection 
that the Trading with the Enemy 
Act gives for compliance. No such 
directive was served upon the Chase 
National Bank in Nos. 298 and 314. 
The Federal Reserve Bank refused 
to release the accounts that had been 
subjected to the levies and was sus- 
tained by the state courts, as in the 
above cases, on the authority of 
Propper v. Clark. 

In this case, the Supreme Court 
affirmed, again speaking through Mr. 
Justice JAckson. He describes the 
difference between the cases in these 
words: “. . . in the actions involving 
the Chase Bank the Custodian 
stepped into the shoes of the German 
banks and sought to free their titles 
of the state liens; here he seeks to 
step into the shoes of the Federal 
Reserve Bank as possessor of the 
credits and funds, leaving unadju- 
dicated the effect of such substitu- 
tion of custody upon the attaching 
creditors’ rights.” The statute under 
which the funds are to be “held, ad- 
ministered and accounted for” by 
the Custodian is not a confiscation 
measure, he holds, but rather a li- 
quidation measure for the protec- 
tion of American creditors. If the 
Custodian disallows a claim, the 
claimant may seek relief in the Dis- 
trict Court for the District of Col- 
umbia. “The transfer of possession 
of these funds does not purport to 
work any automatic deprivation of 
rights of any class of creditors, but 
takes over the estate for administra- 
tion.” He limits the decision to a 
holding “that the Custodian has 
power to possess himself of these 
funds and to administer them... . 
The consequences, if any, that flow 
from the substitution of the Custo- 
dian in place of the Bank as holder 
of the funds, upon rights derived 
from valid state court judgments se- 
cured by attachment, are not ripe for 
determination.” 

Mr. Justice CLARK took no part in 
tlhe consideration or determination 
of the cases. 

These cases were argued by the 
same counsel as in Nos. 298 and $14. 
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WAR 


Award of Sheriff's Claim for Fees 
for Levying Attachment on Enemy- 
Owned Bank Accounts Affirmed in 
Part and Reversed in Part 


® McCloskey v. McGrath, 341 U. S. 
475, 95 L. ed. Adv. Ops. 753, 71 S. 
Ct. 848, 19 U. S. Law Week 4336. 
(No. 324, decided May 28, 1951.) 


This case was dependent on Nos. 
298, 299, 314 and 315, reviewed 
above. Petitioner is the sheriff who 
levied the attachments at issue in 
those cases. He was impleaded by 
the Custodian as a party defendant 
and his amended answer read in 
part: “That if the Court determines 
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that the petitioner is entitled to pos- 
session of the property attached by 
the Sheriff pursuant to the Zittman 
and McCarthy attachments, any de- 
cree to be entered thereon should 
provide for payment of the Sheriff's 
statutory poundage fees arising from 
said attachments. . . .” This claim 
was denied below by the district 
court and court of appeals, inci- 
dental to their decision of the main 
causes. 

For the Supreme Court, Mr. Jus- 
tice JACKSON affirmed in part and re- 
versed in part. Declaring that the 
Court is in doubt as to the precise 
status of the sheriff's claims under 
New York law, he says “We have no 
doubt that, in one form or another, 
the proper fees of the sheriff should 
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® Prepared by Committee on Publications, Section of Taxation, Harry K. Mans- 


field, Chairman. 





Joint Return by Executor and Surviving Spouse of Decedent 


® The death of a husband or wife 
does not necessarily mean the loss 
of the income tax advantages of fil- 
ing a joint return. The benefits of 
splitting the income for tax com- 
putation purposes are still avail- 
able for any year prior to death for 
which a return has not been filed, 
and also for the year of death. Usu- 
ally, the executor or administrator 
signs the joint return with the sur- 
viving spouse, although under cer- 
tain limited circumstances the sur- 
vivor himself can sign for the 
decedent. The executor also has 
the corollary right, if he decides 
that a joint return is disadvanta- 
geous, to disaffirm one which has 
been filed by the surviving spouse 
by filing a separate return for the 
decedent within one year after the 
due date. (Section 51 (b) (4), Inter- 
nal Revenue Code). 

A cautious executor, however, 
will want to consult his attorney 
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to determine whether or not he 
should sign a joint return with the 
decedent’s surviving spouse, or 
whether or not to disafirm one 
which has already been filed. If the 
joint and several liability which he 
incurs in executing a joint return is 
greater than the liability established 
on a separate return for the decedent, 
it might appear that the executor 
would save taxes for the survivor 
only at the cost of mishandling his 
fiduciary duties. Of course, if the sur- 
vivor is also the sole beneficiary, his 
over-all financial position will be im- 
proved by the filing of a joint return, 
and he will be in no position to com- 
plain. Only where _ beneficiaries 
other than the surviving spouse are 
involved will there be any reason 
for the executor to hesitate. 
Consider the very common situa- 
tion where a wife dies, leaving all 
of her estate, consisting of a sub- 
stantial amount of nonincome-pro- 





be treated by federal law in the same 
manner as the attachments and 
judgments to which they appertain.” 
Accordingly, he reverses the judg- 
ment in this case insofar as the 
sheriff's fees relate to the attach- 
ments of the funds held by the 
Chase National Bank and affirms 
insofar as they relate to the funds 
held by the Federal Reserve Bank. 
He states, however, that his decision 
is without prejudice to the sheriff's 
right to have the New York courts 
determine the status of his fees. 

Mr. Justice CLARK took no part 
in the consideration or decision of 
the case. 

The case was argued by Sidney 
Posner for the sheriff, and by Ralph 
S. Spritzer for the respondent. 


ducing property (land, jewelry, etc.) 
to her children. The husband has 
a very large current income and is 
anxious therefore to have the wife's 
executor join with him in filing a 
joint return. If the husband pays 
the full amount of the tax liability 
shown on the return, or he and the 
estate agree upon a division of the 
payment, and that’s the end of it, 
the executor’s cooperation may have 
actually increased the amount of 
the distributable estate. But if it 
develops that the tax liability has 
been understated on the return 
and deficiencies and penalties are 
assessed, the executor may find the 
government levying against the es- 
tate assets, if they are more abun- 
dant than those of the husband. In 
such a case, the disgruntled heirs 
may call the executor personally to 
account for the mistake of helping 
out the decedent’s husband. 

Faced with such an alarming pos- 
sibility, a prudent executor may 
demand assurance that he will be 
amply protected in filing a joint 
return with the surviving spouse. 
In the first place, he will want to 
know, does he have the legal au- 
thority to sign such a return? If 
the will is silent on the matter, he 
may look to the state’s probate laws 
for direction, or may turn to the 
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probate court for guidance. Only 
two states—Arkansas and Illinois— 
have enacted legislation specifically 
endowing an executor with such 
authority, and both of them ap- 
parently contemplate that approval 
of the probate court be obtained 
before the return is signed. In other 
states the probate courts, having 
limited powers, may be reluctant 
to give the executor the approval 
he seeks. 

A happier solution might be for 
the lawyer, in drafting a will, to 
give the executor the specific power 
to file a joint return with the sur- 
viving spouse. To make the power 
a mandatory one would make the 
matter unduly rigid. It would seem 
preferable to let the executor exer- 
cise his own discretion. The testa- 
tor might also wish to exonerate the 
executor for any errors of judgment 
in reaching his decision—although 
most executors would probably ask 
for court approval of that decision 
in any event. 

As a practical matter, a testator 
and the surviving spouse can usually 
reach an agreement which, if both 
husband and wife had income in any 
substantial amount, might save taxes 
for both of them. Such an agreement 
would involve tentative calculations 
of the taxes that would have to be 
paid if separate returns were filed, 
and the estate and the survivor 
would then each pay a proportionate 
amount of the joint liability. Cer- 
tainly a joint return under these cir- 
cumstances—assuming that no defi- 
ciencies develop later—would aid in 
the conservation of the estate assets 
and result in an advantage to the 
beneficiaries. It might be well for the 
lawyer to include in the will a pro- 
vision empowering the executor to 
enter into such an agreement with 
the surviving spouse, as a companion 
clause to the one authorizing him to 
sign a joint return. 

The tentative calculations of sep- 
arate tax liabilities are a matter of 
paramount importance in arriving 





at an equitable agreement. It should 
be remembered that a joint return 
does not always save money. There 
are three fairly common situations 
in which the more economical pro- 
cedure is to file separate returns, 
and two of them involve factors 
which are peculiarly applicable in 
the case of a decedent. (1) If a rate 
increase occurs after the date of 
death and before the end of the 
survivor's taxable year, a joint re- 
turn requires that part of the de- 
cedent’s income be taxed at the new 
rates, while a separate return is 
based solely on the old rates. (Cf. 
Section 103, 1950 Revenue Act). 
Such an increase took place in 1950 
and will again occur in 1951. (2) 
Medical expenses incurred by a tax- 
payer are, of course, deductible only 
to the extent that they exceed 5 per 
cent of his adjusted gross income, if 
he and his spouse are under 65 (Sec- 
tion 23 (x), Internal Revenue Code 
as amended by the 1951 Revenue 
Act). If a joint income figure is 
used, the deduction is apt to be sub- 
stantially less than if only the de- 
cedent’s income is considered—un- 
less the maximum amounts are ap- 
plicable. (3) If both husband and 
wife have net capital losses, each is 
allowed to use $1,000 of such loss 
to offset other income on their sep- 
arate returns. (Section 117 (d) (2), 
Internal Revenue Code). In a joint 
return, however, only one $1,000 
deduction is allowed. (Regulation 
111, Section 29.117-5 (b).) 

Trial computations, bearing these 
points in mind, are the only way 
in which an executor can _ intelli- 
gently reach a decision on the fun- 
damental question of whether the 
filing of a joint return is a desirable 
course to follow, and are also the 
only way in which a satisfactory 
agreement can be reached with the 
surviving spouse as to a division of 
joint liability. 

Personality factors must also be 
taken into account—as always—in 
attempting to draw up provisions to 
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insure a smoothly functioning es- 
tate administration. If the executor 
has interests antagonistic to those of 
the spouse, the question of whether 
or not a joint return should be filed 
must be resolved in an atmosphere 
which will be far from harmonious. 
In a recent Pennsylvania case, the 
testator, with a remarkable indif- 
ference to foreseeable consequences, 
named as the co-executrices of his 
estate his daughter by his first wife 
and his “dear friend” —a lady whom 
he had married in blithe disregard 
of the fact that his first wife was still 
living and still undivorced. Filing a 
joint return would, it developed, 
save the estate a considerable amount 
of income taxes, and the daughter 
was perfectly willing to join with 
her mother in signing it. The co- 
executrix, however, refused to co- 
operate. She contended that the 
naming of the first wife in the joint 
return was inconsistent with the de- 
cedent’s actions and way of life dur- 
ing his lifetime, and would be con- 
trary to the letter and spirit of the 
Internal Revenue Code. The pro- 
bate court was called upon to settle 
the disagreement, and it found the 
attitude of the co-executrix to be 
unreasonable and arbitrary. She was 
therefore ordered to join in the exe- 
cution of the joint return. (In the 
Matter of the Estate of Frank J. 
Floyd, Deceased, Orphans’ Court 
of Delaware County, Pennsylvania, 
No. 113 of 1950, May 2, 1951). 
Such extreme conflicts may be 
rarely encountered, but the case il- 
lustrates how the question of filing 
a joint return may give rise to con- 
troversies in the administration of 
an estate. A conscientious lawyer 
should make every effort to give a 
well-chosen executor adequate pow- 
ers to join with the surviving spouse 
in the execution of a joint return, 
so that the potential tax saving to 
the family group will not be lost 
because of uncertainties and indeci- 


sion. 
Contributed by committee member William 
E. Jetter. 
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Courts, Departments and Agencies 





Administrative Law . . . Packers and 
Stockyards Act . . . primary jurisdiction 
. . « federal district court cannot en- 
join stockyard's removal of dealers’ 
names from its list of those entitled to 
credit since the questions presented 
are within the primary jurisdiction of 
the Secretary of Agriculture. 

® Kelly et al. v. Union Stockyards 
and Transit Co. of Chicago, C. A. 
7th, August 8, 1951, Lindley, C. J. 

Plaintiffs, livestock dealers, were 
removed from defendant stockyard’s 
“Open Order List”, containing the 
names of dealers to whom it would 
extend credit, after an investigation 
by the Department of Agriculture 
showed that the dealers had bribed 
weighmasters to report false weights. 
To restrain execution of the removal 
order plaintiffs sought a temporary 
injunction in the District Court. 
They contended that their removal 
from the list constituted a discrimin- 
atory practice in the rendering of 
stockyard services, prohibited by 
§307 of the Act, and that legally 
they could be put out of business 
only by the Secretary of Agriculture 
if he should find them guilty of a 
viclation of the Act. Defendant 
stockyard company argued that 
plaintiffs’ removal was not a prac- 
tice, but if it was such a practice the 
Secretary of Agriculture had exclu- 
sive primary jurisdiction, barring 
injunctive relief. 

On appeal, the Court of Appeals 
affirmed the District Court's denial 
of the temporary injunction. Section 
308 of the Act provides, inter alia, 





EDITOR'S NOTE: The omission of a cita- 
tion to United States Law Week or to 
the appropriate official or unofficial re- 
ports in any instance does not mean 
that the subject matter has not been di- 
gested or reported in those publications. 
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that liability for violations of the 
Act may be enforced either by com- 
plaint to the Secretary of Agricul- 
ture or by suit in the District Court, 
and further, that these remedies 
“shall not in any way abridge” ex- 
isting remedies but are “in addition 
to” such remedies. This provision, 
the Court said, would seem to sup- 
port the District Court’s jurisdiction 
to issue the injunction. However, the 
Interstate Commerce Act bears a 
“close analogy” to the Packers and 
Stockyards Act, Judge Lindley said, 
and in Texas & Pacific Ry. v. Abi- 
lene Cotton Oil Co., 204 U.S. 426, 
the Supreme Court announced the 
primary jurisdiction doctrine, hold- 
ing that resort must be had to the 
Interstate Commerce Commission, 
an administrative body, before re- 
lief for violations could be sought 
in the courts. Judge Lindley found 
that the need for uniformity in 
interpretation and administration 
which prompted the Supreme Court 
to announce the doctrine was also 
present in the case of the Packers 
and Stockyards Act and so, accord- 
ingly, held the primary jurisdiction 
doctrine applicable in this case. 

However, the Court also noted 
that the jurisdiction of the courts is 
defeated and the doctrine operative 
only in those cases where the issues 
presented involve inquiries of “fact 
and discretion in technical matters”. 
In the instant case, the Court found 
that the question of whether defend- 
ant’s maintenance of an “Open Or- 
der List” was a practice in rendering 
stockyards services was an inquiry 
into technical matters and, thus, 
within the primary jurisdiction of 
the Secretary of Agriculture. 


Bail . . . organization acting as bonds- 
man for numerous defendants whom 


it fails to produce in court held unsat- 
isfactory surety or source of bail for 
defendant convicted of perjury. 


® Christoffel v. US., C.A., D.C, 
September 20, 1951, Stephens, C.]. 

Defendant, convicted of perjury, 
was ordered admitted to bail April 
6, 1950, under Rule 46 of the Fed 
eral Rules of Criminal Procedure per- 
mitting bail pending appeal! only if 
a substantial question for review ex- 
ists. Ten thousand dollars in United 
States Treasury Bonds had been de 
posited for him. However, on August 
7, 1951, the Government moved for a 
cancellation of the bail bond, alleg- 
ing that the bonds were the property 
of the Civil Rights Congress and 
that that organization was not a 
reliable or satisfactory bondsman 
since it had failed to secure the at- 
tendance of numerous defendants 
and convicts for whom it has acted 
in a similar capacity. 

After examining affidavits, exhibits 
and memoranda furnished by the 
Government and defendant, the 
Court of Appeals unanimously ruled 
that “the Civil Rights Congress is 
not a satisfactory surety and not a 
satisfactory source of cash or other 
bail”. Defendant argued that the de- 
pendability of the Civil Rights Con- 
gress as a surety was not material, 
but the Court replied that “money 
furnished as bail by an organization 
shown to have failed to secure the 
attendance of defendants on bail in 
other criminal cases in which it has 
acted as surety is an undependable 
inducement to the appearance of 
Christoffel in the instant case”. 

However, the Court held that 
having once determined that a sub- 
stantial question was involved in the 
case, it could not properly revoke 
its order admitting defendant to bail 
or add to the conditions defined 
therein except upon a showing of 
factors which would make the de- 
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fendant’s appearance undependable. 
The Government had failed to make 
such a showing and its motion that 
defendant be denied bail or furnish 
a surety in addition to the deposit of 
$10,000 was denied. The Court 
decided, Judge Clark dissenting, that 
if new bail, satisfactorily complying 
with, the original order, were fur- 
nished, defendant might remaim at 
large. 


Carriers . . . Interstate Commerce Act 

. railway company’s failure to pub- 
lish changed demurrage rates estab- 
lished under emergency power of In- 
terstate Commerce Commission did not 
annul their validity. 


® Armour & Co. v. Louisiana South- 
ern Railway Co., C.A. 5th, August 4, 
1951, Russell, C. J. 

Pursuant to §1(15) of the Inter- 
state Commerce Act, which author- 
izes the Interstate Commerce Com- 
mission “to suspend the operation of 
any or alk rules, regulations, or 
practices then established with re- 
spect to car service” in case of a 
shortage of equipmerft or other 
emergency, the Commission, in a 
service order, prescribed new demur- 
rage rates and ordered their publica- 
tion as a supplement to appellee 
railway company’s tariff schedule. 
However, the railway company 
failed to publish the changed rates 
and its suit to collect the higher 
charges prescribed by the service 
order was defended upon the ground 
that the published rates were con- 
trolling and could be cancelled and 
made ineffective only by the publi- 
cation and filing of another schedule. 

The Court held that the charges 
established under §1(15) go into 
effect even if the railroad disobeys 
the Commission’s order to publish 
the suspension of the old tariffs and 
the applicability of the new rates. 
Relying on Iversen v. U.S., 63 F. 
Supp. 1001, affirmed 327 U.S. 767, 
it reasoned that the fixing of demur- 
rage rates, which in case of a short- 
age of freight cars would tend to 
induce speed in their loading and 
unloading, related to “rules, regula- 


tions and practices” within the 
emergency powers granted by §1(15). 
Hence, it followed that the failure 
of the carrier to comply with the 
direction to announce the increased 
demurrage charges did not annul 
the validity of the suspension of the 
old charges and the establishment of 
the new. 

Judge Borah dissented, contend- 
ing that under §6(3) of the Act, once 
a tariff rate is published and in 
effect, it can be set aside or changed 
only by publishing a new tariff. He 
stated: “The legal rate is the filed 
rate and it is the duty of the carrier 
to charge and collect the rate pre- 
cisely as same is contained in the 
tariffs on file with the Commission 
.... The order of the Commission to 
publish and file a new tariff naming 
the new and changed charges for 
detention of cars, though valid, was 
not self executing and did not ipso 
facto cancel the published rate on 
file.” 


Constitutional Law . . . municipal ordi- 
nance banning religious and political 
speeches in public parks held constitu- 
tional on authority of Supreme Court's 
decision in Davis v. Massachusetts. 


® Rhode Island v. Fowler, Rhode 
Island Sup. Ct. August 10, 1951, 
Condon, J. 

The question presented in this 
case was whether a municipal ordi- 
nance prohibiting pglitical or reli- 
gious addresses in public parks was 
unconstitutional because it abridged 
the rights of freedom of speech, 
freedom of association and freedom 
of worship, contrary to the First and 
Fourteenth Amendments to the Fed- 
eral Constitution and the state con- 
stitution. By a vote of three to two 
the Court held that the thirty-five- 
year-old ordinance was a “reason- 
able police regulation” designed to 
preserve the parks as public areas 
for rest and recreation. Justice Con- 
don, writing for the majority, re- 
lied on the decision in Davis v. Mas- 
sachusetts, 167 U.S. 43, which he 
said contiolled the case at bar. In 
that case an ordinance forbidding 
the making of a public address upon 
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any public grounds except by per- 
mission of the mayor was unani- 
mously held constitutional. That de- 
cision, the Court said, is “more nearly 
on all fours with the one at bar” 
than any cited by defendant, and “So 
long as the Davis case stands with- 
out being specifically overruled by 
the supreme court itself, it is diff- 
cult for us to say that an ordinance 
substantially the same as the one in- 
volved in the Davis case is neverthe- 
less unconstitutional beyond a rea- 
sonable doubt.” 

Defendant claimed that the Davis 
decision had been limited by later 
cases, among them Hague v. Com- 
mittee for Industrial Organization, 
307 U. S. 496, Saia v. New York, 334 
U. S. 558, and Niemotko v. State of 
Maryland and Kunz v. People of the 
State of New York, 19 U.S. Law Week 
4095 and 4102. After distinguishing 
these cases, Justice Condon rejected 
the argument that the ordinance 
violated rights guaranteed by the 
state constitution and added that 
“This court has not given to those 
guarantees the wide sweep which the 
federal supreme court in the last 
decade or two has given to similar 
guarantees in the first amendment 
to the federal constitution.” 

Justice Baker wrote a dissenting 
opinion in which Justice Capotosto 
concurred. He believed that the or- 
dinance was prohibitory, not mere- 
ly regulatory, and further, that the 
opinion in the Davis case “cannot 
properly be held to govern the in- 
stant case”. Later decisions by the 
Supreme Court, Justice Baker de- 
clared, “so weakened its effect as an 
authority that I am unable to ac- 
cept it as controlling here. . . . The 
general principles of law applicable 
to the right of freedom of speech 
and assembly under the first and 
fourteenth amendments of the con- 
stitution of the United States as set 
out in such cases and in others, are 
in substance inconsistent with and 
contrary to the holding in the Davis 
case.” 


The President . . . minimum standards 
prescribed for classification, transmis- 
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sion and handling by the executive 
branch of official information which 
requires safeguarding in the interest of 
national security. 


= Executive Order 10290 (16 Fed. 
Reg. 9795). 

On September 24, 1951, the Presi- 
dent prescribed regulations for the 
executive branch establishing a sys- 
tem for the safeguarding of official 
information, the unauthorized dis- 
closure of which might threaten the 
national security. The regulations es- 
tablish minimum standards for the 
classification, transmission and han- 
dling of classified security informa- 
tion, but it is directed that they are 
not to supersede any higher stand- 
ards established by an appropriate 
authority. 

Four categories of classified secur- 
ity information are established, in 
descending order of importance to 
the national security: “Top Secret’, 
“Secret”, “Confidential” and “Re- 
stricted”. Ultimate responsibility for 
the safeguarding of classified security 
information rests upon the head of 
the classifying agency, but the regu- 
lations permit him to delegate the 
functions charged to him. 


Rules governing security classifi- 
cation, upgrading, downgrading and 
declassification are detailed. To 
avoid overclassification it is directed 
that security information shall be 
assigned the lowest classification 
consistent with its proper protec- 
tion. The Order further states that 
the use of the classification “Top Se- 
cret” is to be held at an “absolute 
minimum”, and that “The major 
criterion for the assignment of this 
classification shall be recognition of 
the fact that unauthorized disclosure 
of information so classified would 
or could cause exceptionally grave 
danger to the national security.” 
Assigned classifications are to be 
kept under constant review and ac- 
tion toward downgrading or declas- 
sification is to be initiated as soon 
as conditions warrant. Among other 
matters considered are limitations 
on the dissemination of classified 
security information and rules gov- 
erning such information’s handling, 
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including marking, transmission 
storage and destruction. 

The Order is printed in the Fed- 
eral Register of September 27, 1951, 
and is effective thirty days after such 
publication. 


Public Utilities . . . Natural Gas Act 
. . . large integrated company produc- 
ing natural gas which flows through 
its own interstate pipe lines for process- 
ing and sale to interstate companies for 
resale is not a “natural gas company” 
whose rates may be regulated by 
Federal Power Commission since pro- 
visions of Act are inapplicable to ‘‘pro- 
duction or gathering of natural gas’’. 
® In re Phillips Petroleum Co., Dkt. 
No. G-1148, FPC, August 16, 1951. 

In this decision the Federal Power 
Commission held that Phillips, a 
large natural gas producing com- 
pany, was not a “natural-gas com- 
pany” as that term is defined in the 
Natural Gas Act and thus, not sub- 
ject to the Commission’s jurisdic- 
tion. Phillips transported gas from 
producing wells through its own 
pipe lines to processing plants at o1 
near which the gas was sold to inter- 
state pipe line companies for resale. 
Section 2(6) of the Act defines a 
“natural-gas company” as one en- 
gaged in the “transportation of 
natural gas in interstate commerce” 
or the “sale in interstate commerce 
of such gas for resale”. However, 
under §1(b) the provisions of the 
Act are made expressly inapplicable 
to “the prodiiction or gathering of 
natural gas” although neither “pro- 
duction” nor “gathering” is defined. 
The issue posed was whether the 
sales and transportation operations 
of the company came within the 
exemption of §]1 (b). 

The Commission extensively re- 
viewed the legislative history of the 
Act, its own administrative decisions 
and relevant judicial decisions. It 
emphasized testimony given prior to 
the Act’s passage showing the con- 
gressional intent to permit power 
over the production and gathering 
of gas to remain with the states. As 
for administrative decisions, the 
Commission stated: “In no case in 
its history has this Commission held 


that the Act gives it jurisdiction 
over a company solely by reason of 
its movement of gas in interstate 
commerce or sales in interstate com- 
merce for resale, where such move- 
ment or sales take place in the proc- 
ess of production or gathering.” 

However, in the case of Interstate 
Natural Gas Co., Inc. v. Federal 
Power Comm., 331 U.S. 682; the 
Supreme Court affirmed the Com- 
mission’s action in assuming juris- 
diction over a company transporting 
gas to points where it made sales 
and deliveries to other companies. 
In that case the Court stated that 
the purpose of the-exemption in 
§1(b) was to preserve the states’ 
power to regulate production and 
gathering, but then it continued: 
“Thus, where sales, though techni- 
cally consummated in_ interstate 
commerce, are made during the 
course of production and gathering 
and are so closely connected with the 
local incidents of that process as to 
render rate regulation by the Fed- 
eral Power Commission inconsistent 
or a substantial interference with 
the exercise by the State of its regula- 
tory functigns, the jurisdiction of 
the Federal Power Commission does 
not attach. But such conflicts must 
be clearly shown.” The Commission 
observed in a footnote that subse- 
quent to that decision legislation 
was introduced in Congress to re- 
move the Commission’s jurisdiction 
over sales by producers and gath- 
erers. One of them, the so-called 
Kerr bill, was passed by Congress 
but was vetoed by the President. 
More significant statements, the 
Commission believed, were con- 
tained in a later Supreme Court de- 
cision, Federal Power Comm. v. Pan- 
handle Eastern Pipe Line Co., 337 
U.S. 498 (see 37 A.B.A.J. 763; Octo- 
ber, 1951), where the Court held be- 
yond Commission control the sales 
of certain gas leases, since such 
leases were “an essential part of 
production”. 

Reviewing the facts of the case, 
the Commission concluded that 
Phillips’ “gathering” operations in- 
cluded the movement of gas from the 
producing areas to the processing 
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plants and from the plants to the 
points where the sales were consum- 
mated. Furthermore, stress was 
placed on the finding that regulation 
of Phillips’ activities would be in- 
consistent with or constitute an 
interference with state regulation. 

Commissioner Draper, concur- 
ring, said that he interpreted state- 
ments in the Interstate Natural Gas 
Co. case to mean that sales made in 
the course of production and gather- 
ing are exempt from the Commis- 
sion’s regulation only if they are so 
closely connected with the incidents 
of production or gathering that an 
inconsistency or substantial inter- 
ference with state regulation would 
result from the Commission’s as- 
sumption of jurisdiction. However, 
in this case he agreed with the 
majority that such conflict would 
result from the Commission’s regula- 
tion of Phillips’ operations. 

Commissioner Buchanan dis- 
sented, relying on the Interstate 
case in which he stated the facts 
“were for all practical purposes 
identical to those presented here”. 
In the Interstate decision, he said, 
the Supreme Court held that “sales 
in interstate commerce even when 
made during the course of produc- 
tion and gathering are subject to our 
jurisdiction”. The Panhandle case 
did not qualify the Interstate de- 
cision, he thinks, since it did not 
involve sales of natural gas but the 
question as to whether the Com- 
mission had authority over unde- 
veloped gas leases. 


Torts . . . automobiles . . . motorist who 
legally parks his car at curb may sue for 
damages from one who double-parks 
and prevents him from moving. 

® Harnik and Harnik v. Levine, 
Municipal Ct. of the City of N.Y., 
Borough of Manhattan, First Dis- 
trict, August 9, 1951, Wahl, J. 

The question confronting the 
Court in this case was whether a 
motorist who double-parked his 
automobile was liable in damages for 
the discomfort and inconvenience 
caused thereby to one who had le- 
gally parked his car at the curb but 





was prevented from moving it. Plain- 
tiffs suggested that the $25.00 dam- 
ages they asked was unimportant 
since they were primarily seeking a 
declaration of civil liability on the 
part of defendant. 

Justice Wahl denied defendant's 
motion for judgment on the plead- 
ings and analogized the case to 
Pollak v. Public Utilities Comm. (36 
A.B.A.J. 224, March, 1950; 37 A.B. 
A.J. 613, August, 1951) where it was 
held that passengers in public con- 
veyances have a right to be free 
from forced listening to radio com- 
mercials. He stated: “If a ‘captive 
audience’ has the right to complain 
of its plight and to pray for relief, 
so also may a ‘captive motorist.’ ” 

However, Justice Wahl said that 
cases permitting motorists to recover 
for obstructions in the public high- 
ways preventing them from moving 
have usually suggested that the right 
of recovery is for false imprisonment 
and the instant Court did not have 
jurisdiction of such actions. Never- 
theless, it was found that plaintiffs 
have a cause of action based on 
nuisance since “Violations of the 
kind here presented are undoubted- 
ly an evil. They create increasing 
hazards for the pedestrian and the 
automobilist.” 


Trial . . . charge to jury . . . perjury 
conviction reversed on ground that 
charge to jury was inadequate . . 
court must instruct as to “overt acts’ 
from which jury may infer conflicting 
oath and belief. 
® United States v. Remington, C.A. 
2d, August 22, 1951, Swan, C.J. 
After a jury had found defendant 
guilty of perjury in testifying before 
a grand jury that he had never been 
a member of the Communist Party 
an appeal was taken which chal- 
lenged, inter alia, the adequacy of 
the charge to the jury and the cor- 
rectness of certain rulings made in 
the course of the trial. The jury 
charge contained the following in- 
struction: “To find membership in 
the Communist Party you must find 
that the defendant performed the act 
of joining the party. The act of join- 
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ing is crucial. This is not to say 
that you must find evidence of the 
very act of joining the party, but 
rather from all the evidence you must 
be convinced beyond a reasonable 
doubt that he was, in fact, a member 
of the Communist Party, and was 
accepted as such by the party.” De- 
fendant excepted to this instruction 
because “the language following the 
statement that ‘the act of joining is 
crucial’ made the charge too ‘vague 
and indefinite’ to constitute any 
definition at all of what facts the 
jury must find in order to convict 
the defendant”. The Court of Ap- 
peals agreed and reversed the judg- 
ment on that ground. 

Under the statute, 18 USC §1621, 
the crime of perjury consists of a con- 
flict between an accused’s oath and 
his actual belief and this must be 
proved by the direct testimony of 
two witnesses or one corroborated 
witness. It was the Court's unani- 
mous position that this perjury rule 
means that the witnesses must testify 
to some “overt act” from which the 
jury might “infer” the accused's 
actual belief. Judge Swan, writing 
for the Court, stated that the jury 
instruction did not single out the 
“overt acts” which would furnish 
a rational basis for the jury's infer- 
ence that defendant must have 
thought that he was a member of 
the Communist Party. He said: “[I]t 
is our opinion that the perjury rule 
requiring direct evidence cannot be 
applied unless the court specifically 
declares what are the ‘overt’ acts 
which the jury must find, and which 
the court decides are properly sup- 
ported under the perjury rule and 
of themselves form a rational sup- 
port for finding that the accused's 
oath and his belief conflicted. In 
the case at bar this demanded that 
the judge point out what facts so 
supported would justify a finding 
that the accused did not believe 
that he had never been a member of 
the Communist party.” 

If there should be another trial, 
Judge Swan declared that the gov- 
ernment should be compelled to 
supply the defense with a bill of 
particulars indicating what evidence 
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as to “overt acts’ would be intro- 
duced from which it would be ar- 
gued that defendant believed him- 
self to be a member of the party. 
Defendant's pretrial motion request- 
ing a bill of particulars had been 
denied by the trial court. Moreover, 
in a new trial defendant should be 
supplied with the minutes of his 
testimony before the grand jury 
and also, the jurors should be in- 
structed that they must be convinced 
that the accused was a member of 
the party “at a particular time and 


place, and if some thought he was 
at one time only and some at an- 
other, they could not convict him”. 
It was further found that the trial 
court was in error in permitting the 
prosecutor to make numerous refer- 
ences to the Attorney General's list 
of subversive organizations during 
defendant’s cross-examination since 
the Court said that the list was ir- 
relevant to proving defendant’s al- 
leged perjury, even if it were shown 
that he belonged to any organiza- 
tions listed. 
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® In view of the increasing participation in the legislative process by lawyers engaged 


in private practice, the following discussion by Mr. Kernochan should prove of general 
interest. The author, by reason of his wide experience in the field, is extraordinarily 
well equipped to give authoritative and practical suggestions to those who are called 


upon to represent clients in connection with pending legislation. 





Congressional Processes: 
Critical Points and Individual ‘‘Pressure™ 


By John M. Kernochan 
Acting Director, Legislative Drafting Research Fund, Columbia University 


® The legislative process in Con- 
gress is bread and butter to the law- 
yer with a legislative mission—the 
draftsman, legislator or “Washing- 
ton representative”. But it should 
also be the serious concern of the 
nonlegislative lawyer. This is so not 
merely because it is useful in work 
with federal statutes. Like most in- 
dividuals, every lawyer at some time 
will want to follow the progress 
through Congress of some legislative 
proposal in which he has a profes- 
sional’s or a citizen's interest. He will 
want on occasion to send to Con- 
gressmen effective letters or tele- 
grams urging or opposing action. In 
both of such everyday situations, he 
needs an orderly understanding of at 
least the main outlines of the process 
and of its decisive phases. 

It may be helpful to think of 
congressional processes in terms of 
critical points or stages confronting 
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a bill between introduction and 
presidential signature. Uncontested 
bills may pass such stages easily, 
sometimes by special procedures; 
contested bills may be in danger at 
each one. 


Standing Committees 

Are First Major Hurdle 

The first critical point for a bill is 
its consideration by a standing com- 
mittee of each house. While the 
standing committee may approve a 
bill, it may also kill or alter and its 
influence pervades later processes 
involving that bill. 

To the standing committees is 
delegated most of the detailed work 
of investigation, study and formula- 
tion done by Congress on a legisla- 
tive proposal. With or without the 
aid of public hearings, they digest 
pressures, arguments, policies and 
facts, then evaluate and decide. A 





Further Proceedings in Cases Reported 
in This Division. 


® The following action has been 
taken in the United States Supreme 
Court: 


CERTIORARI GRANTED, October 8, 
1951: Guessefeldt v. McGrath—War 
(36 A.B.A.J. 495, June, 1950; 37 
A.B.A.J. 536, July, 1951). 


CERTIORARI DENIED, October 8, 
1951: American Elastics, Inc. v. U.S. 
—Government Contracts (37 A.B 
A.J. 292; April, 1951). 


decision not to act frequently fin 
ishes a bill because of difficulties at 
tending the procedures for discharge 
of a committee. An unfavorable re 
port weighs heavily against a bill. A 
favorable report, while no guaran- 
tee of ultimate success, is an invalu- 
able asset—but then, of course, the 
bill that comes out of committee 
may be very different from that 
which went in. 

Of towering importance for the 
whole process is the standing com- 
mittee’s chairman. Deprived by the 
Legislative Reorganization Act of 
1946 of some of his arbitrary powers 
to flout the wishes of a committee 
majority, he retains powers and 
functions enough to remain the key 
man for many, if not most, commit- 
tee bills. He conducts hearings and 
meetings and serves as link between 
the party leaders or the policy or 
steering groups and his committee. 
Generally, he plays a vital part in 
postcommittee processes. He can ob- 
struct too: by prolonging hearings, 
for example, or by offering amend- 
ments or competing proposals in 
committee, or, especially, by failure 
to exert maximum effort in behalf 
of a bill after it has left the commit- 
tee. 


Each Chamber 

Must Be Satisfied 

The second critical point for a bill 
centers upon its consideration by 
each house of Congress. New perils 
arise: The bill may be kept from the 
floor, kept from a vote, amended be- 
yond recognition, returned to com- 
mittee or voted down. 
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At this stage, the Speaker of the 
House, President pro tem. of the Sen- 
ate, the party leaders and policy or 
steering groups come to the fore. In 
important ways, standing committee 
influence makes itself felt.. Harried 
legislators try to read, as a minimum 
before voting, the formal committee 
reports on bills at issue. It is gener- 
ally the committee chairman who 
negotiates a committee bill to the 
floor and he often takes charge of the 
bill there—parrying amendments, ex- 
plaining, defending. Moreover, a 
large proportion of floor amend- 
ments comes from committee mem- 
bers frustrated in committee. 

The two chambers differ signifi- 
cantly in procedure. As to order of 
business: The Senate’s majority pol- 
icy committee or an informal ar- 
rangement may decide. In _ the 
House, apart from privileges affect- 
ing certain types of business, the 
Rules Committee controls the most 
effective method for getting a bill to 
the floor: the grant of a special rule. 
From this control stems not only a 
procedural power to speed or ob- 
struct but also a power over sub- 
stance. Beginning last March, emer- 
gency food relief for India (H.R. 
3017) was held up in Rules for 
weeks. No special rule was forthcom- 
ing until the standing committee 
offered an altered bill (H.R. 3791) 
providing relief by loan rather than 
by grant—a proposal said to have 
been originally defeated twenty- 
three to four in that committee. 
Rules usually works closely with the 
Speaker and the party leaders on the 
majority program, unless regional or 
party splits interfere. 

As to floor consideration: Tight 
House rules bar delay, restrict de- 
bate and amendment. The Rules 
Committee’s special rule is often 
hedged with limitations that bring 
an early vote. By contrast, Senate 
freedom of debate and amendment is 
prey to dilatory floor tactics. Of this, 
the filibuster is a notorious example, 





hardly curbed by the current cloture 
(antifilibuster) rule. 


Conferences and the Executive Veto 
Provide Further Tests 

The third critical point is interhouse 
co-ordination. Even where parallel 
bills are used, differences between 
the houses are not uncommon. A 
bill may fail if the houses cannot 
agree; compromise may change it 
radically. 

The usual machinery for elimi- 
nating differences over a bill is the 
conference committee, composed of 
three or more conferees from each 
house. Emphasizing again the stand- 
ing committee’s central role is the 
fact that the chairman and the rank- 
ing majority and minority members 
of that committee are generally se- 
lected for the conference committee. 

Conferences are secret and typical- 
ly meet under stress. While author- 
ity to compromise is limited to mat- 
ters in disagreement, substantial 
amendments are possible. However, 
specific instructions may restrict the 
conferees further. If deadlock occurs, 
it can sink the bill or breed further 
instructions and conferences. A con- 
ference report or bill gets prompt 
consideration in each house. Some- 
times pressures for acceptance are 
overwhelming. Working against a 
deadline, the Senate on July 27 ap- 
proved the substantially amended 
conference version of the Defense 
Production Act Amendments of 
1951 (S.1717) some two hours after 
the conferees had completed their 
work. 

The final critical point is presiden- 
tial consideration. On the whole pro- 
cess preceding this point the Presi- 
dent and his administrative right 
arm exert a powerful influence. Ul- 
timately, his approval makes an act 
law; his veto, unless overridden, de- 
stroys it. 


Critical Points Suggest 
Ideas for Individual Advocacy 


The foregoing discussion of “criti- 
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cal” points should indicate some- 
thing about what might be termed 
“pressure” points. 

Today, lobbies blanket the whole 
process with pressures ranging from 
grass-roots campaigns that reach 
every Congressman to personal con- 
tacts with key figures. Perhaps the 
lawyer or other individual anxious 
to exhort Congress about a bill in 
which he has a special interest can 
find some lobbying organization 
through which to urge his views. 

If, as frequently happens, he can- 
not, he must practice economy of 
means. He must look for the key 
figures and for points where the few- 
est exercise most control. The pre- 
ceding review should suggest timing 
to him, and, as appropriate “pres- 
sure” points: first and foremost, the 
standing committees and their chair- 
men; then, also, Senate Policy Com- 
mittees; House Rules Committee; 
party leaders; presiding officers; 
members in charge of a bill on the 
floor; conferees; and finally, the 
President. The job is simpler than it 
appears, for certain legislators are 
likely to fill more than one role. If 
the individual’s own Senators and 
Representatives are concerned, so 
much the better. In any case, he will 
want to communicate with them be- 
fore floor votes in their respective 
chambers. He will also want to learn 
some things everyone should know 
about his Congressmen: what com- 
mittees they are on; what congres- 
sional offices, if any, they hold; and 
how they vote. 

He will be comforted to know that 
Congressmen themselves insist that a 
single sincere personal letter counts 
more with them than numerous 
mechanical expressions evoked by an 
organized drive. A large number of 
genuine communications may take 
an undecided Congressman off the 
fence. The chance is possibly a long 
one, but if one cares deeply about 
the issues involved, it seems worth 
taking. 
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THE DEVELOPMENT OF INTERNATIONAL LAW 


Richard Young - Editor-in-Charge 












The 1951 Session of the 
International Law Commission 


® The International Law Commis- 
sion of the United Nations met 
this summer in Geneva for its third 
session, lasting from May 16 to July 
27. Twelve of the fifteen members 
were present, the Russian, Czech, 
and Indian members being unable 
to attend. J. L. Brierly, of the United 
Kingdom, served as chairman; the 
American member was Judge Man- 
ley O. Hudson. A total of fifty-three 
meetings was held, during which an 
agenda of eleven items was dealt 
with. 

Of the topics discussed, a number 
were of small consequence or were 
only in early stages of consideration. 
With three questions of importance, 
however, the Commission dealt in 
substantial fashion, and the views 
which it formulated may be influen- 
tial in the future development of 
the law on these topics. These three 
were the problem of reservations to 
multilateral conventions, the ques- 
tion of the continental shelf and re- 
lated subjects and the formulation 
of a draft code of offenses “against 
the peace and security of mankind”. 
An account of the Commission’s 
views on these matters may be of 
interest. 


Reservations Made by a State 

to Multilateral Conventions 

The effect to be attributed to res- 
ervations made by a state in sign- 
ing, ratifying or acceding to a mul- 
tilateral convention is a_ knotty 
problem and one of great current 
importance because of the increasing 
number of such conventions. A con- 
siderable diversity of opinion and 
practice has existed on the question 
whether such reservations should be 
regarded as wholly unacceptable, as 
acceptable and effective under cer- 
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tain conditions or as wholly per- 
missible without restriction. In ad- 
dition to the substantive effects of 
reservations, there are also difficult 
procedural problems, such as that of 
ascertaining the acceptance or non- 
acceptance of reservations by other 
parties to a convention. 

In its inquiry into the subject 
pursuant to a 1950 resolution of the 
General Assembly, the International 
Law Commission found that several 
different methods of dealing with 
reservations existed in the practice 
of various international organiza- 
tions. For example, the conventions 
prepared by the International Labor 
Organization in accordance with its 
special procedures are not open to 
reservation when proposed in final 
form. On the other hand, in the 
practice of the Organization of 
American States, a state is free to 
become a party to a multilateral 
convention subject to any reserva- 
tion it may wish to make; but it is 
expected to submit any proposed re- 
servation beforehand to the Pan 
American Union, to be transmitted 
to other states concerned for their 
comments. The result of this method 
is to encourage wide acceptance, but 
often on varying terms which may 
be summed up as follows: 

(1) Between states which ratify 
without reservations, a con- 
vention is in force in accord- 
ance with its original terms; 

(2) Between states which ratify 
with reservations and _ states 
parties which accept those re- 
servations, a convention 1s in 
force as modified by those re 
servations; 

(3) Between states which ratify 
with reservations and states 
parties which do not accept 
the reservations, a convention 
is not in force 


The established practice of the 
League of Nations was that a res- 
ervation, to be valid, must be ac- 
cepted by all the contracting par- 
ties; otherwise the reservation, like 
the act to which it was attached, 
was null and void. This rule has 
been followed substantially by the 
Secretary General of the United Na 
tions with respect to conventions of 
which he is depositary. For conven- 
ience, it is the practice of the Secre- 
tary General, in notifying a state of 
a reservation made by another state, 
to advise it that he will regard it as 
accepting the reservation unless it 
enters a positive objection thereto. 


A still different view was taken 
by the International Court of Justice 
in its advisory opinion of May 28, 
1951, on the question of reservations 
to the Genocide Convention. By a 
vote of seven judges to five, the 
Court adopted the principle that a 
reservation objected to by one or 
more parties should be tested by its 
compatibility with the object and 
purpose of the Convention. So if a 
state party to the Convention deems 
a reservation incompatible, it may 
regard the reserving state as not a 
party to the convention; but if it 
deems the reservation compatible, it 
may regard the reserving state as a 
party. The Court emphasized that its 
opinion was limited strictly to the 
Genocide Convention. 


After reviewing these various ap 
proaches in the light of its duty to 
promote the progressive develop 
ment of international law, the Com 
mission came to the conclusion that 
“multilateral conventions are so di- 
versified in character and object that 

. no single rule uniformly applied 
can be wholly satisfactory”. It noted 
that in some instances it might be 
desirable to seek the widest possibl 
acceptance for a convention, even 
subject to reservations; in others, 
uniformity of obligation might be 
essential to the usefulness of the in- 
strument, and its integrity more im 
portant than universality. The Com- 
mission therefore urged that express 
rules on reservations, tailored to fit 
the particular need, be incorporated 
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in each multilateral convention dur- 
ing its preparation. 

For general guidance the Com- 
mission went on in its report to 
propose certain rules of practice 
which it deemed to be not unsatis- 
factory for application in the major- 
ity of cases. These rules follow on 
the whole the existing practice of the 
Secretary General in preference to 
any of the other approaches out- 
lined above: a state seeking to be- 
come, with reservations, a party to 
a convention may become such a 
party only in the absence of objec- 
tion to its reservations by any other 
state party to the convention. If the 
reserving state succeeds in becom- 
ing a party ‘on these terms, it is 
the view of the Commission that the 
convention, as between the reserv- 
ing state and the other parties, is 
effectively modified by the reserva 
tion. 


The Legal Status of the 
Continental Shelf 
In connection with its continuing 
study of the regime of the high seas, 
the Commission approved draft ar- 
ticles dealing with the legal status 
of the continental shelf and related 
subjects, and determined to commu 
nicate these drafts to governments 
for comment. In the drafts seven 
articles are concerned with the conti- 
nental shelf and four with the re 
lated subjects of resources of the sea, 
sedentary fisheries and contiguous 
zones. 
Article 1 defines the continental 
shelf, in a legal sense, as 
the sea-bed and subsoil of the sub- 
marine areas contiguous to the coast, 
but outside the areas of territorial 
waters, where the depth of the super- 
jacent waters admits of the exploita- 
tion of the natural resources of the 
sea-bed and subsoil. 
and Article 2 declares that the shelf 
is subject to the exercise by the coas- 
tal State of control and jurisdiction 
for the purpose of exploring it and 
exploiting its natural resources. 


As the Commission’s comment 
points out, these articles make no 
attempt to embody the various sci- 
entific notions of the continental 
shelf or to adopt any fixed limit for 
the shelf in terms of depth or width: 





they emphasize the pragmatic test 
of accessibility for exploitation. The 
drafts likewise stress that the right 
recognized is limited to the sea-bed 
and subsoil and that it exists for the 
purpose of developing the natural 
resources therein. 

Articles 3 and 4 affirm that control 
and jurisdiction over the continental 
shelf cannot affect the status of the 
superjacent waters as high seas o1 
the status of the airspace above. Ar- 
ticle 5 preserves the right to estab- 
lish and maintain submarine cables. 
Article 6 declares that continental 
shelf development “must not result 
in substantial interference with nav- 
igation and fishing” and that devel- 
opment installations shall not be 
considered islands for the purpose 
of delimiting territorial waters. Arti- 
cle 7 provides that states sharing the 
same continental shelf should estab- 
lish boundaries therein by agreement 
or, failing agreement, by arbitration. 

In dealing with related subjects, 
the Commission took the view that 
the development and conservation 
of resources in the sea, including 
fisheries and sedentary fisheries, were 
a matter distinct from the develop- 
ment of the resources of the conti- 
nental shelf and should be regulated 
separately. It therefore proceeded, in 
its draft Article 1 on the subject, to 
declare that 

States whose nationals are engaged in 
fishing in any area of the high seas 
may regulate and control fishing ac- 
tivities in such area for the purpose of 
preserving its resources from exter 
mination. If the nationals of several 
States are thus engaged in an area, 
such measures shall be taken only by 
those States in concert; if the nation- 
als of only one State are thus engaged 
in a given area, that State may take 
such measures in the area. If any part 
of an area is situated within 100 miles 
of the territorial waters of a coastal 
State, that State is entitled to take 
part on an equal footing in any sys- 
tem of regulation, even though its 
nationals do not carry on fishing in 
the area. In no circumstances, how- 
ever, may an area be closed to na- 
tionals of other States wishing to en- 
gage in fishing activities. 

With regard to sedentary fisheries 
in particular, the Commission pro- 
posed in its draft Article 3 that 
The regulation of sedentary fisheries 
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may be undertaken by a State in 
areas of the high seas contiguous to 
its territorial waters, where such fish- 
eries have long been maintained and 
conducted by nationals of that State, 
provided that non-nationals are per- 
mitted to participate in the fishing 
activities on an equal footing with 
nationals. Such regulation will, how- 
ever, not affect the general status of 
the areas as high seas. 

It may be observed that there is 
considerable similarity between these 
provisions and the principles laid 
down in President Truman's procla- 
mation on fisheries of September 28, 
1945. That proclamation, it will be 
recalled, claimed for the United 
States the power to regulate fisheries 
regardless of site, the power to be 
exclusive over a fishery wholly in 
American hands, and joint wherever 
other states also participated. 


Draft Code of Offenses 

Completed at 1951 Session 

On the third major topic to be 
completed at its 1951 session, the 
“Draft Code of Offences against the 
Peace and Security of Mankind”, the 
Commission's work was perhaps not 
so successful. Yet the draft, which 
was the product of more than two 
years’ consideration, is worthy of 
study even if only as an example of 
the difficulties involved in any such 
effort. 

In preparing the draft, which con- 
sists of five articles, the Commission 
decided that the code should deal 
only with offenses for which indi- 
viduals could be held responsible 
and “which contain a political ele- 
ment and which endanger or disturb 
the maintenance of international 
peace and security”. This principle 
is enunciated in Article 1, which 
reads 

Offences against the peace and secur- 

ity of mankind, as defined in this 

Code, are crimes under international 

law, for which the responsible in- 

dividuals shall be punishable. 


Article 2 specifies twelve acts 
which constitute such offenses, and 
Article 3 declares that the official 
position of any person does not re- 
lieve him from criminal responsibil- 
ity therefor. Article 4 provides that 
superior orders are no defense, pro- 

(Continued on page 854) 
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® The Annual Meeting of the Jun- 
ior Bar Conference was held at the 
Belmont-Plaza Hotel, New York 
City, from September 15 through 
September 18, 1951, at which time 
the new officers for the Conference 
year 1952 were elected. Paul W. Lash- 
ly, of St. Louis, Missouri, was named 
National Chairman, with Richard 
H. Bowerman, of New Haven, Con- 
necticut, as National Vice Chair- 
man, and Robert A. Stuart, of 
Springfield, Illinois, National Secre- 
tary. Elected at the same time were 
Milton Stanzler, Providence, Rhode 
Island, Council Member for the 
First Circuit; Merritt Lane, Jr., New- 
ark, New Jersey, Council Member 
for the Third Circuit; Thomas 
G. Greaves, Jr., Mobile, Alabama, 
Council Member for the Fifth Cir- 
cuit; Stanley B. Balbach, Urbana, 
Illinois, Council Member for the 
Seventh Circuit; Frank E. Day, 
Portland, Oregon, to succeed him- 
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self as Council Member for the 
Ninth Circuit; Bryce Rea, Jr., Coun- 
cil Member for the District of Co- 
lumbia; Wiley E. Mayne, Sioux 
City, Iowa, to complete the unex- 
pired term caused by the resigna- 
tion of John H. Lashly as Council 
Member for the Eighth Circuit; Rob- 
ert G. Storey, Jr., of Dallas, Texas, 
as Member of the Council at Large 
for the Fifth and Eighth Circuits 
and Charles Davis, of Topeka, Kan- 
sas, to complete the unexpired term 
of Member of Council at Large for 
the Ninth and Tenth Circuits. 

An excellent discussion of prob- 
lems relating to bar activities was 
led at the morning meeting on 
September 16 by Bert H. Early, of 
Huntington, West Virginia; S. Mi- 
chael Schatz, of Hartford, Connecti- 
cut; Thomas H. Law, of Fort Worth, 
Texas; Edwin B. Wynn, of Dallas, 
Texas, and Charles W. Joiner of 
Ann Arbor, Michigan. 






Charles E. Wilson, the Director 
of Defense Mobilization, addressed 
the members of the Conference at 
a luncheon held on Sunday, Sep- 
tember 16. The address was broad- 
cast over the nationwide facilities 
of the Mutual Broadcasting Sys- 
tem, Mr. Wilson made a report of 
the current status of the defense mo- 
bilization effort and spoke of the part 
to be played by the Conference in 
bringing the facts of mobilization to 
the attention of the country through 
an active speaking campaign. 

At a luncheon on Tuesday, Sep- 
tember 18, held in conjunction 
with the Section of International 
and Comparative Law, the princi- 
pal address, again broadcast na- 
tionally over the Mutual System, 
was given by Thomas E. Dewey, 
Governor of the State of New York. 
Governor Dewey, as a result of his 
recent extensive tour of the Pacific 
areas, outlined in great detail a plan 
for the protection of those areas 
similar to the Atlantic Pact and de- 
signed to prevent outside interfer- 
ence in the affairs of such strategic 
areas as the Indonesian Islands, the 
Philippines, Formosa, Okinawa and 
the islands of the Japanese home- 
land. 

The Conference held its tradi- 
tional dinner dance in the East 
Ballroom of the Commodore Hotel 
on September 18. 

The Award of Merit for  gen- 
eral excellence in bar activities was 
awarded to the State of Michigan, 
with Honorable Mention to the 
State of Texas. The Junior Bar of 
the District of Columbia was given 
an award of Special Proficiency, as 
the Committee on Awards felt that 
because of its size, it could not com- 
pete equally with those in the bar 
associations of the states. A special 
Award of Achievement was given 
to the Junior Bar of Connecticut 
for its progress in the short period 
of its existence. 
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BAR ACTIVITIES 


Paul B. DeWitt + Editor-in-Charge 








# The Junior Bar Section of the 
Michigan State Bar has again spon- 
sored a placement program for grad- 
uates and summer clerks. Carried on 
extensively in previous years, the 
program was improved this year by 
the work of Theodore Souris, of De- 
troit, State Chairman of the Commit- 
tee on Relations with Law Students. 
Surveys were conducted in all popu- 
lation centers of the state subsequent 
to an announcement in the Michigan 
State Bar Journal. In most areas 
members of Mr. Souris’ committee 
conducted personal surveys of prac- 
titioners and firms. The survey was 
conducted in Grand Rapids and De- 
troit by 350 mailed questionnaires. 

The survey sought to determine 
actual openings for permanent loca- 
tion of new graduates, and openings 
for service of undergraduate students 
as law clerks during the summer va- 
cation period. The survey disclosed 
seventeen permanent placement pos- 
sibilities in Pontiac, Lansing, Grand 
Rapids and Detroit. Also available 
in the state were nine positions for 
summer clerkships. 


Upon completion of the survey, 
the law schools were informed as to 
placement possibilities and as to the 
identity of local Junior Bar repre- 
sentatives available for contact by 
inquiring students and graduates. 
No record is extant as to the number 
of contacts and inquiries made by 
students, but to date seven place- 
ments have been made. 


" The National Legal Aid Associa- 
tion Committee on Service to the 
Armed Forces has concluded a spe- 
cial project under the direction of 
Associate Professor Vincent Lo Lor- 
do of New York Law School—a com- 
plete revision of a chart prepared by 
Professor Lo Lordo during World 
War II which proved indispensable 
to legal assistance officers, especially 
those stationed overseas. This work 


was undertaken at the special re- 
quest of the American Bar Associa- 
tion’s Committee on Legal Service to 
the Armed Forces and the Chiefs of 
Legal Assistance of the Army, Navy 
and Air Force. The chart gives 
grounds and procedures for divorce, 
annulment and separation for forty- 
eight states and the District of Co- 
lumbia and also information on mar- 
riage. Copies are being distributed to 
member organizations and are avail- 


able to all members on request. Oth- 
ers may obtain copies at 25 cents 
each from the National Legal Aid 
Association, 36 West 44th Street, 
New York 18, N. Y. 


®" Many smaller bar associations find 
difficulty in securing outstanding 
speakers because of their distance 
from larger cities and the inability 
to pay speakers’ traveling expenses. 
One solution is the use of the Li- 
brary of Recorded Speeches which 
the American Judicature Society has 
built up over the past few years. 
These recordings. on either wire or 
tape, are available without charge, 
except for postage. A list of the 
recordings and information follows: 





No. 
1-W 
1-T 


Min. Speaker, Title and Synopsis 


45 
30 


Harold J. Gallagher, New York, New York, then President of the 
American Bar Association. Address before the State Bar of Michigan, 
Detroit, September, 1949. Exposition of Mr. Gallagher’s proposal, 
which was a major theme of his American Bar Association adminis- 
tration, for closer integration of the activities of state and local bar 
associations with those of the American Bar Association. 

Harold J. Gallagher. “Essentials for the Administration of Justice”. 
Address at Judiciary Dinner of the United States, Washington, D.C., 
September, 1950. Various practical suggestions, with emphasis on selec- 
tion of judges and especially impartiality in judicial appointments. 

Harold J. Gallagher. “American Liberalism at the Crossroads”. An- 
nual address as President of the American Bar Association, Washing- 
ton, D.C., September, 1950. 

Albert J. Harno, Urbana, Illinois. Dean, University of Illinois, Col- 
lege of Law. “The Balance Sheet of the Profession”. Address before 
Illinois State Bar Association, Rockford, Illinois, June, 1949. Dean 
Harno measures the legal profession against public statements of both 
friends and critics and finds a credit balance, but with room for 
improvement. 

Carl B. Rix, Milwaukee, Wis. Former President of the American Bar 
Association. “Human Rights and International Law”. Address before 
State Bar of Michigan, Detroit, September, 1949. Views of a distin- 
guished authority on human rights issues under discussion in the 
United Nations. 

Carlos P. Romulo, Republic of the Philippines, then President of the 
United Nations General Assembly. “Natural Law and International 
Law”. Address delivered via radio from New York to Natural Law 
Institute, Notre Dame University, December, 1949. 

Reginald Heber Smith, Boston, Massachusetts. Director, Survey of 
the Legal Profession. Address before a section meeting of The Associa- 
tion of the Bar of the City of New York, January, 1950. Informal sum- 
mary of progress of the Survey to that date, with review of its methods 
and objectives. 

Edwin M. Otterbourg, New York. Member and former chairman, 
American Bar Association Committee on Unauthorized Practice of the 
Law. “The Legal Profession, Illegal Law Practice, and Educating the 
Public to Protect Itself”. Address before Maryland State Bar Associa- 
tion, Atlantic City, June, 1950. 

Tom C. Clark, Associate Justice of the United State Supreme Court. 
“Legislative Responsibility for Court Reform”. Address before the 
Judiciary Dinner of the United States, Washington, D.C., September, 
1950. Because of the lateness of the hour, Mr. Justice Clark delivered 
orally only the highlights of his address, the full text of which appears 
in the December, 1950, AMERICAN Bar AssociATION JourRNAL. The 
recorded summary is interesting and witty. 
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Bar Activities 


OW 40 Glenn R. Winters, Ann Arbor, Mich. Secretary-Treasurer, American 

10-T 30 Judicature Society; editor, Journal of the American Judicature Society. 
“The Legal Profession and the Public”. Address before Columbus 
Bar Association, Columbus, Ohio, March, 1949. 

11-T 30 Glenn R. Winters. “Legal Service for All”. Address before tie Dallas 

11-W 30 «-Bar Association, Dallas, Texas, November, 1949. Historical review and 
appraisal of the entire legal aid and lawyer reference program, with 
comments on the English Legal Aid and Advice Scheme and proposals 
for government legal aid in this country. 

12-T 110 Mock trial staged before the Wolverine Boys’ State, Lansing, Michi- 


12-W 110 gan, June, 1950, by a staff of prominent lawyers and judges, including 
the Attorney General of Michigan, under the sponsorship of the State 
Bar of Michigan. A defendant is tried before a jury drawn from the 


Boys’ State on charges of having perjured himself by stating in natu 


ralization proceedings that he had never been a member of the Com- 
munist Party. An informative demonstration of trial procedure, along 
with dramatization of legal rights of minorities in a democracy, pre- 


sented in a form to interest young people. 


Instructions for Ordering and Use 


Address: American Judicature Society, 428 Hutchins Hall, Ann Arbor, Michigan. 
Please give the following information when ordering recordings: 1. First and 
second choices. 2. Wire or tape. 3. Name of instrument to be used. 4. Date of 
meeting. 5. Name of organization. 6. Approximate attendance. 7. Name and ad- 


dress of person to whom shipment is to be made. 


Tape recordings are on 3M Type 111-B outside coated plastic tape, in 1200-foot 
spools, recorded at standard speed of 714 inches per second. This tape may be 
used on Type A, inside coated, machines by rewinding with coating in. Wire record- 
ings are on Webster-Chicago standard recording wire. Be sure that your instrument 
uses standard gauge wire. All recordings are offered in both wire and tape. The num- 
ber first shown indicates the original recording. Since the maximum length of tape 
is 30 minutes, some wire recordings have been reduced to that length for transfer 


to tape. The longer ones are on more than one spool. 

There is no charge except for postage. Recordings are subject to first class postage 
rates and postage must be prepaid. If the presentation is to a legal audience, you are 
requested to distribute literature of the American Judicature Society which will be 
sent with the recording. Unless other shipping directions are enclosed, please return 
by first class mail immediately after use. A letter with comments and constructive 


suggestions will be appreciated. 





Development of 
International Law 


(Continued from page 851) 


vided that a moral choice was in 
fact possible. Article 5 states that 
penalties “shall be determined by 
the tribunal exercising jurisdiction 
over the individual accused, taking 
into account the gravity of the of- 
fense”’. 

The twelve acts described in Ar- 
ticle 2 are: 

(1) any act of aggression, includ- 
ing the use of armed force other than 
in self-defense or under UN author- 
ity; 

(2) any threat of aggression; 

(3) preparations for the use ot 
armed force, other than in self-de 
fense or under UN authority; 

(4) incursion into a State by 
armed bands acting for a political 
purpose; 

(5) encouragemert or toleration 
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of activities designed to foment civil 
strife in another State; 

(6) encouragement or toleration 
of activities calculated to carry out 
terrorist acts in another State; 

(7) acts in violation of treaty ob- 
ligations limiting armaments, mili- 
tary training, etc.; 

(8) annexation, contrary to inter- 
national law, of territory of another 
State or under an international re- 

gime; 

(9) genocide, as defined in the 
Genocide Convention; 

(10) crimes against humanity com- 
mitted in connection with other of- 
fences herein listed; 

(11) acts in violation of the laws 
and customs of war; 

(12) acts constituting conspiracy, 
attempts, or direct incitement to com- 
mit any of the preceding, and acts 
constituting complicity in the commis 
sion thereof. 

The extreme generality of much 
of the language used in the draft 
code is evident even from the short 


® More than 600 lawyers attended 
the 57th annual convention of the 
Iowa State Bar Association in Des 
Moines in June. Justice Tom C. 
Clark of the Supreme Court of the 
United States spoke at the annual 
banquet. Justice Clark urged the 
Iowa State Bar Association to extend 
every effort to remove the selection 
of Iowa judges from politics and 
to speed up the work of the state 
courts. The Justice recommended 
the American Bar Association plan 
of judicial selection, commonly re 
ferred to as the “Missouri Plan”. 

Preceding Justice Clark’s address, 
the fifth annual award of merit of 
the Iowa State Bar Association was 
presented to George C. Murray of 
Sheldon. The award, a sterling silver 
service plate over 140 years old and 
wrought by one of the most delicate 
craftsmen of nineteenth-century Eng- 
land, was awarded to Mr. Murray 
“in recognition of personal standards 
and accomplishments as a lawye1 
and as a citizen, with many years of 
outstanding service to this Associa- 
tion”. 

Ingalls Swisher of lowa City was 
named President of the Association 
and E. W. McNeil of Montezuma, 
Vice President. 





summary above. The difficulties of 
reducing the subject matter to pre 
cise terms became especially clear 
during the Commission's prolonged 
effort to frame a satisfactory defini- 
tion of “aggression”. Despite numer- 
ous drafts by various members, the 
Commission found it impossible to 
agree on a definition either in ab- 
stract terms or by means of enumera- 
tion of acts constituting aggression. 
The maximum agreement achieved, 
reflected in Article 2 (1) of the draft 
code, was that an act of aggression 
undoubtedly included the use of 
armed force against another state 
other than in self-defense or under 
UN authority. In view of this and 
other deficiencies which would make 
easy the abuse of the code, the draft 
in its present form hardly seems 
suitable for adoption as a binding 
international obligation. 
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The Covenant 
on Human Rights 


(Continued from page 82U) 

must be an independent judiciary 
available to protect these rights 
against their natural attackers, those 
wielding executive and _ legislative 
powers, because it was, again ac- 
cording to John Locke, the absence 
of an “indifferent judge” in the 
state of nature that prompted men 
to get out of it.1!% 

Under the Draft Covenant on Hu- 
man Rights the situation is funda- 
mentally different. Europeans, who 
wrote their political conceptions in 
the Covenant, although sometimes 
paying lip service to the idea of 
natural rights, actually act upon the 
proposition that the rights are grant- 
ed by the state rather than by na- 
ture. It follows that, if the state 
gives, the state can determine the 
conditions of its grant, can revoke 
it, can suspend it (!), can subject 
it to limitations (!), can dispense 
with a judiciary adjudicating claims 
based upon the rights. 

The whole question has a deeply 
emotional, even spiritual  signifi- 
cance. That men do not live by 
bread alone is especially true in 
this country, Marxist professions to 
the contrary notwithstanding. What- 
ever political or economic differences 
may exist in America, the great ma- 
jority of the people are united m 
the belief in the sanctity of the Bill 
of Rights and the philosophy of in- 
herent natural rights underlying it. 
“We hold these truths to be self- 
evident...”, is part and parcel of 
the intellectual. moral and spiritual 
make-up of every good American. It 
is the Declaration of Independence 
and the American Constitution, not 
the Universal Declaration of Hu- 
man Rights or the Covenant based 
upon it, that inspire the people in 
a manner unequalled by any other 
political code. For these ideals Amer- 
icans are willing to make sacrifices, 
to fight, to die. If the Covenant on 
Human Rights should ever be put 
on our statute books, we should be 
binding ourselves to other states in 
a treaty to uphold and enforce for- 
eign ideological concepts diametri- 
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cally Opposed to our own, and the 
sacred character of the Bill of Rights 
would suffer. 

(4.) The civil and political rights 
of the Draft Covenant are to be im- 
plemented by a Human Rights Com- 
mittee consisting of nine members!”° 
who are elected by the International 
Court of Justice!*4 from a list of per- 
sons nominated? by the states par- 
ties to the Covenant. The Committee 
is to draw up a report which will be 
sent to the states concerned and then 
communicated to the Secretary Gen- 
eral of the United Nations for publi- 
cation, 128 

A special arrangement has been 
made for “serious cases where human 
life is endangered”.!2* Here the Com- 
mittee may, at the request of a state 
“deal forthwith” with the case, that 
is to say, the usual interim period 
during which adjustment of the mat- 
ter ought to be attempted, will not 
be observed.!25 In. what manner the 
Committee may deal with such a 
case is not clear. A subsequent pro- 
vision,!2* to be sure, instructs the 
Commission to complete its report 
“as promptly as possible”. Whether 
this is the appropriate ultimate rem- 
edy in a case of the urgency envis- 
aged by the framers is not clear. In 
a recent article!?? the present chair- 
man of the Human Rights Commis- 
sion, Dr. Charles Malik, writes that 
the Committee is “entitled to act 
forthwith”. What action is to be 
taken, he does not say.!28 

The case of the Greek rebels and 
intervention on their behalf should 
be remembered. Besides, when is hu- 
man life endangered? Media in vita 
in morte sumus. The intention be- 
hind the provision may have been 
good, the draftsmanship applied for 
the purpose of carrying the provision 
out, proved, as so often, inadequate. 

Whereas the states agree not to 
submit a dispute within the compe- 


119. See editorial: ‘‘The Bulwark of Freedom-— 
An Independent Judiciary’, 37 A.B.AJ. 578 
July, 1951. 

120. Draft Covenant on Human Rights, Art. 33 

121. Draft Covenant on Human Rights, Art. 37 

122. Ibid. Art. 34. 

123. Ibid. Art. 57. 

124. Ibid. Art. 52, § II. 

125. Ibid. Art. 52, §§ 11 ond II! 

126. Art. 57, § I, Cl. 2 


tence of the Committee!** to the In- 
ternational Court of Justice, the lat- 
ter on its part may recommend that 
the Economic and Social Council re 
quest the Court to give an advisory 
opinion on any legal question con- 
nected with a matter of which the 
Committee is seized.'2° The wisdore 
of this special arrangement is to be 
questioned. 

Generally speaking, the institution 
of the Human Rights Committee as 
such and the implementation pro- 
cedure to be administered by the 
Committee are open to serious ques- 
tion. Convincing arguments to this 
effect were advanced by the Indian 
delegation. 

Why Should We Worry 

About Draft Covenant? 

The question arises whether it really 
makes sense, from the American 
point of view, to be concerned about 
the incompatibility of the Human 
Rights Covenant with the Constitu- 
tion of the United States. It may be 
argued that, even should the Cove 
nant become the law of the land, the 
Constitution would still stand so that 
this government would still be under 
the constitutional obligation, for ex- 
ample, to refrain from restricting 
freedom of expression and suspend- 
ing civil liberties. Is it not conceiv- 
able, however, that at some future 
date some of the contracting states 
which were parties to the Covenant 
may request the United States to 
make use of the authorizations to 
limit freedom of expression or sus- 
pend other liberties on the ground 
that in the opimion of the parties to 
the Covenant these restrictive poli- 
cies are required for the attainment 
of certain common objectives? While 
failure to respond to the request 
would not be the breach of an in- 
ternational obligation since the right 
to impose restrictions need not be ex- 
ercised, still suppose that our Govern- 


127. Charles Molik, “Defining Human Rights 
Legally Is Major Task". United Nations Reporter 
July, 1951, page 3. 

128. Possibly he was suggesting a theory of 
implied powers such as expounded by John 
Marshall in McCulloch v. Maryland, 4 Wheat. 
316 (1819). 

129. Draft Covenant on Human Rights, Art. 59. 

130. Ibid., Art. 56 
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a restrictive congressional act or an 
executive emergency declaration sus- 
pending, e.g., freedom of speech and 
press. In such a situation recourse 
will be open to the United States 
Supreme Court. Can it be taken for 
granted, however, that in such a case 
the Court will actually function as 
the guardian of the Constitution? 
Will the Court declare the statute 
or executive order unconstitutional, 
though authorized by the Covenant 
as the supreme law of the land? To 
assume such action on the part of the 
Court would suppose that this tri- 
bunal would commit one of the great- 
est reversals in its history. For the 
very first time it would invalidate a 
treaty made under the authority of 
the United States.11 But would it? 


In the migratory birds case!8? the 
Court itself, bluntly and unequivo- 
cally, answered the question in the 
negative. The case involved the con- 
stitutionality of a treaty between the 
United States and Great Britain and 
an Act of Congress carrying out the 
treaty. Both documents provided for 
specified closed seasons and protec- 
tion in other forms for migratory 
birds. The State of Missouri con- 
tended that both the treaty and the 
statute unconstitutionally interfered 
with rights reserved to the states by 
the Tenth Amendment and that the 
Federal Government had invaded the 
sovereign rights of the state. Missouri 
also alleged a pecuniary interest as 
owner of the birds within its borders. 
“No doubt”, said the Court, “the 
great body of private relations usual- 
ly falls within the control of the 
state, but a treaty may override its 
power. .. . It is not lightly to be as- 
sumed that, in matters requiring na- 
tional action, a power which must 
belong to and somewhere reside in 
every civilized government is not to 
be found. . . . Here a national in- 
terest of very nearly the first magni- 
tude is involved. It can be protected 
only by national action in concert 
with that of another power.” May 
not the Court apply exactly the same 
reasoning in a case in which the con- 
stitutionality of the Covenant is chal- 
lenged? Is not the promotion of hu- 
man rights on a global scale “a na- 
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tional interest of very nearly the first 
magnitude” which “can be protected 
only by national action in concert 
with that of another power”? If the 
Court considered the regulation of 
migratory birds as vital, how much 
more importance might the Court be 
willing to attach to the direct promo- 
tion of human rights! The Commit- 
tee on Civil Rights, appointed by the 
President, was rather confident that 
the Court could be used for the pur- 
poses of the reformers when it made 
the following “sinister and cyni- 
cal’’133 suggestion: 

In its decision in Missouri v. Hol- 
land in 1920, the Supreme Court 
rules that Congress may enact stat- 
utes to carry out treaty obligations, 
even where, in the absence of a trea- 
ty, it has no other power to pass such 
a statute. This doctrine has an ob- 
vious importance as a possible basis 
for civil rights legislation.134 
Since nobody can predict what the 

Court will do in so novel a situation 
where Congress or the President ex- 
ercise restrictive powers under the 
Covenant, it is clear that the Draft 
Covenant in its present form consti- 
tutes a danger to the American con- 
cept of human rights.1%5 


National Interest 
Requires Rejection of Covenant 


In the light of the premises, let us 
re-examine the underlying philoso- 
phy of an International Bill of 
Rights, especially from the point of 
view of the national interest of the 
United States. 

In the domestic field, apart from 
what has already been said, it ought 
to be remembered that the American 
Revolution established the independ- 





131. See U. S. v. Reid, 73 F. (2d) 153, 155 
(C. A. 9) that the power to hold a treaty un- 
constitutional is doubtful. New Orleans v. U. S., 
10 Pet. 662, is sometimes referred to as having in- 
validated a treaty, but the case is explainable 
on other grounds, and in some of its reasoning 
conflicts with Missouri v. Holland, for which see 
note 132. 

132. Missouri v. Holland, 252 U. S. 416 (1920). 

133. Carl B. Rix, “‘Human Rights and Inter- 
national Law: Effect of the Covenant Under Our 
Constitution’, 35 A.B.A.J. 618, July, 1949. 

134. Quoted by Carl B. Rix, op. cif. 

135. The writer has not overlooked Article 18 
(2), seemingly intended to prevent the Covenant 
from being interpreted as reducing greater rights 
and freedoms which are already guaranteed by 





ence of this nation. The Fathers in- 
stituted a new government of the 
people, “laying its foundation on 
such principles, and organizing its 
powers in such form, as to them'8¢ 
shall seem most likely to effect 
their'8? safety and happiness”.138 
The Fathers also wrote the Constitu- 
tion, among other things, “‘to secure 
the blessings of liberty to ourselves!*® 
and our'4® posterity”.144 Were the 
Fathers ignorant, short-sighted, and 
egotistic, interested only in the af- 
fairs of their own clan, blind to the 
fortunes or misfortunes of other peo- 
ples? By no means! What they per- 
fectly understood was that one had to 
see things in their proper perspec- 
tive. To them it was clear, as it ought 
to be to us, that government is morv: 
than the sum total of the political 
organs of the state. The Fathers rea- 
lized, in the words of a mode 
writer,’42 that “an essential charac- 
teristic of a nation’s form of govern- 
ment is the relation of the individual 
to the government. In some nations, 
the individual accepts the denial of 
his liberty by government in ex- 
change for what he considers to be a 
fair return from the government. In 
some, the principle of state collectiv- 
ism is present. In others, the individ- 
ual is king and the government is 
subject. Uniformity of relations be- 
tween government and the individ- 
ual can never be achieved in reality. 
The very essence of sovereignty is the 
right of a nation to decide its form 
of government, which means its own 
conceptions of the rights of citizens.” 
The very moment the Covenant 
is put in force, the Declaration of 
Independence will be legislated out 
of existence. This proposition will 





the existing laws of any country. The probable 
inefficacy of this article is shown in Report 
of Committee on Peace and Law, September 1, 
1950, page 82. 

136. Italics are the author's, 

137. Same. 

138. Declaration of Independence 

139. Italics are the author's. 

140. Same. 

141, Preamble of the Constitution of the United 
States. 

142. Editorial by Raymond Moley in the Chi 
cago Journal of Commerce, June 7, 1950 (quoted 
in the Report of the Committee for Peace and 
Law Through United Nations, September 1, 1950, 
page 29). 
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be found outrageous by the defend- 
ers of the Covenant, but it is true. 
Under the Declaration of Independ- 
ence and the Constitution the gov- 
ernment-individual relationship is 
determined independently by the 
people of the United States to ad- 
vance their own safety and happi- 
ness by such governmental organiza- 
tion and adherence to such political 
principles as “to them” seems effec- 
tive. Under the Draft Covenant the 
same relationship is largely governed 
by the principle of advancing the 
safety and happiness of the peoples 
of the globe as seems proper to the 
Human Rights Committee, the Eco- 
nomic and Social Council, and the 
General Assembly. The war of 1776 
will have been fought in vain, the 
principles of the Revolution un- 
done, self-government abolished, 
with the international bureaucracy 
as the new sovereign in the field of 
human rights taking the place of 
George III. Ridiculous? Maybe, but 
true! 


If in the field of foreign affairs 
the preservation of an honorable 


peace is one of the objectives of 
American policy, it ought to be 
noted that the lack of a Human 
Rights Covenant has not hereto- 
fore caused a war.!4% 

We are informed that 1200 times 
a Draft Declaration of Human 
Rights had to be put to a vote be- 


The Danger 


fore the draft could be submitted 
to the General Assembly.’** This 
should hardly be surprising in view 
of “the variety of ational back- 
grounds, philosophies, legal systems, 
and social practices that made up 
the United Nations, and which pro- 
duced official attitudes so diverse 
that some delegates frankly ques- 
tioned whether it was profitable to 
seek a common denominator in the 
form of a binding international con- 
vention.”445 It is more than sur- 
prising, however, that the American 
delegation did not vote against the 
Declaration or the Draft Covenant, 
for that matter, both documents 
containing so many questionable 
provisions. 


U. S. Is Not Satisfied 
with Rights Declaration 


Even leading United Nations per- 
sonalities, who cannot possibly be 
accused of hostility towards the or- 
ganization, had to admit their dis- 
appointment at the results of efforts 
to write an International Bill of 
Rights. In stating the general posi- 
tion of the United States on the Uni- 
versal Declaration of Human Rights, 
Mrs. Roosevelt “made it clear that 
this Government did not regard the 
text: submitted by the Commission 
on Human Rights as perfect and, 
in fact, was not fully satisfied with 
certain provisions in the docu- 
ment”.146 Why, then, may one ask, 
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was the document signed at all? No 
one forced the United States to sign! 

As far as the Draft Covenant is 
concerned, the current President of 
the Human Rights Commission, Dr. 
Charles Malik, of Lebanon, at the 
conclusion of the April-May, 1951, 
session, called it a text “with a cer- 
tain lack of balance”.!4* Various del- 
egations voiced dissatisfaction. The 
Indian delegation, commenting on 
implementation of political rights, 
called the Covenant, and quite right- 
ly so, “dangerous to world peace’’.'48 
The British delegation which repre- 
sented a Labor Government and, 
therefore, could have been expected 
to endorse the economic and social 
provisions of the Covenant whole- 
heartedly, registered strong opposi- 
tion.149 This uncompromising posi- 
tion should be compared with the 
temporizing attitude of the United 
States delegation’®® which proved to 
be more socialistic than its colleagues 
from Great Britain. Mrs. Roosevelt, 
personally commenting on the Draft 
Covenant, conceded that she was 
only “moderately pleased” with the 
Commission’s work.’*! In her syn- 
dicated column for August 28, 1951, 
she referred to the Draft Covenant 
as “unfinished”. 

The result of American efforts to 
promote freedom and justice 
throughout the world by means of 
participating with the community of 





143. Frank E. Holman, ‘An ‘International Bill 
of Rights’: Proposals Have Dangerous Implica- 
tions for U. S."', 34 A.B.A.J. 985, November, 1948. 
See also additional article by Mr. Holman referred 
to in note 37. 

144, The Brookings Institution, Major Problems 
of United States Foreign Policy 1950-1951, page 
160, note 6. 

145. Richard P. Stebbins, The United States in 
World Affairs 1950. (New York, 1951) 392. 


146. Department of State Publication 3437, page 
30. 


147. The New York Times, May 20, 1951. 


148. ‘The Committee set up under the draft 
can only function when a state is a complainant 
and the other state is accused. An individual or 
group of individuals, whose rights have been 
transgressed may interest a state which will, in 
practice, be a state not well disposed towards 
the accused state and thus foment a controversy 
between two states. In the ultimate analysis, 
therefore, the Covenant and the machinery set 
up for its implementation may turn out to be 
dangerous to world peace."’"—Report of the Sev- 
enth Session of the Commission on Human Rights, 
United Nations Economic and Social Council, 
General E/1992 E/CN. 4/640, May 24, 1951, 
page 87. 


149. “His Majesty's Government 
the position that the definition 
social and cultural rights and the permissible 
limitations thereto in terms sufficiently precise 
to give rise to binding legal obligations and 
which at the same time take into account the 
differences in the economic, social and cvultural 
development of states and of their structure is 
a task which may not yet be possible. His Majes- 
ty's Government considers that the droft articles 
elaborated by the Seventh Session of the Human 
Rights Commission demonstrate the difficulties 
of this task without showing how they are to be 
overcome. His Majesty's Government, therefore, 
remains of the opinion that it is undesirable to 
attempt to incorporate them in this Covenant.''— 
Report of the Seventh Session of the Commission 
on Human Rights, United Nations Economic and 
Social Council, General E/1992 E/CN. 4/640, 
May 24, 1951, page 88. 

150. “The United States wishes to call atten- 
tion to the express reservation it made in the 
Commission on Human Rights on 19 May 1951 
with respect to the provisions on economic, social 
and cultural rights drafted in this session of the 
Commission. The United States feels that there 
should be a careful reconsideration of these pro- 
visions. This is not, however, to be interpreted 
as indicating any lessening of the interest or ef- 


remain of 
of economic, 


forts of the United States for the achievement of 
economic, social and cultural rights through the 
United Nations or through the various specialized 
agencies in this field. The United Stotes partici- 
pated in the work of this session of the Com- 
mission on Human Rights in attempting to carry 
out the mandate of the General Assembly to 
draft economic, social and cultural rights with 
a view to their inclusion in the Covenant. The 
United States did so, despite its initial view that 
such rights should not be included in the same 
Covenant with civil and political rights. Our ex- 
perience in the present session of the Commission 
on Human Rights has been such that we are now 
of the view that the provisions in the Part of the 
Covenant dealing with economic, social and cul- 
tural rights—being loosely drafted and not being 
expressed in terms of legal rights and with dif- 
ferent implementation and vundertaking—should 
be dealt with in a separate legal instrument.'’— 
Report of the Seventh Session of the Commission 
on Human Rights, Economic and Social Council, 
etc., page 89.—The views expressed in this state- 
ment seem fantastic in the light of some of the 
United States of America's contributions to the 
Draft. Our representatives seemed very willing 
and were held back only by regard for opinion 
from the home front. 


151. The New York Times, May 20, 1951. 
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nations in writing the Covenant has 
been, and quite necessarily so, a 
failure. ‘““What justice means in the 
United States can within wide limits 
be objectively ascertained; for in- 
terests and convictions, experiences 
of life and institutionalized tradi- 
tions have in large measure created 
a consensus concerning what justice 
means under she conditions of Amer- 
ican society. No such consensus exists 
in the relations between nations. For 
above the national societies there 
exists no international society so in- 
tegrated as to be able to define for 
them the concrete meaning of jus- 
tice or equality, as national societies 
do for their individual members.”"15? 

As has been shown on the pre- 
ceding pages, the nations of the 
world, far fom accepting American 
ideas on liberty, have succeeded in 
inducing the American delegation 
to accept their views. In other words, 
the efforts of the United States to 
bestow the blessings of liberty on 
the world as a whole have boomer- 
anged. The crusading missionary'* 
returning home from abroad finds 
himself converted to the creed of 
the nonbelievers to whom he was 
supposed to teach the gospel! What 
a spectacle, ludicrous and tragic at 
once! 

At one time during the delibera- 
tions about a Draft Covenant the 
American delegation saw the light. 
They clearly recognized the bad deal 
which the United States would get 
in the event of the ratification of the 
Covenant. It is against this back- 
ground that Article 18 (2) should 
be read, proposed as an additional 
article by the United States: 
“Nothing in this Covenant may be 
interpreted as limiting or derogat- 
ing from any of the rights and free- 
doms which may be guaranteed un- 
der the laws of any contracting 
states. ..”.155 The United States del- 
egation apparently reasoned that 
with the insertion of this clause the 
paramountcy of the Constitution 
over and above the Covenant would 
be assured. This, of course, is a dan- 
gerous illusion. It is a well-known 
general rule that the Constitution 
means what the Court says it means. 
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It stands to reason that the question 
whether or not provisions of the 
Covenant limit the Constitution will 
also be ultimately decided by the 
Court. Furthermore, it is sheer illu- 
sion to believe that the provisions of 
the Covenant will always yield to 
easy judgment as to whether they 
do or do not “limit” the Constitu- 
tion.15* In other words, the relations 
between the two documents can- 
not always be measured in arithmet- 
ical terms of minuses or pluses. Two 
political and economic systems are 
put in juxtaposition. It will often be 
impossible to state that one of them 
grants less or more than the other 
since both are motivated by the de- 
sire to offer social values, not of the 
same kind, but of a different nature! 

It is this essential point which 
Professor Zechariah Chafee" fails 
to recognize, especially when he ar- 
gues!5§ that “the Covenant is like 
a treaty providing for a 45-hour 
week. This is obviously violated by 
a country which tolerates a 50-hour 
week in its factories...”. Actually, 
conditions will often be found to be 
much more complex than the situa- 
tion described by Professor Chafee. 
Article 18, Section 2, even if it were 
clear,®® therefore, does not at all 
vitiate “a large portion of the argu- 
ments against the Covenant”, as 
Professor Chafee wants us to be- 
lieve.1°° If the Covenant is put on 
the statute books, the Supreme 
Court will be given the opportunity 
to decide many questions. The 
Court may consider the treaty as 
being “of equal dignity with our 
Bill of Rights”.1*1 Thus, the Ameri- 
can system is clearly put in jeopardy. 
If one is disturbed over taking such 





152. Hans J. Morgenthau, In the Defense of 
the National Interest {Alfred A. Knopf, 1951) 34. 

153. The existence of a missionary spirit was 
observed by Frank E. Holman when he said in 
his article ‘An ‘International Bill of Rights’: Pro- 
posals Have Dangerous Implications for U. S."’ 
34 A.B.A.J. 985, November, 1948: ‘Therefore, in 
my opinion we are not dealing with a so-called 
International Bill of Rights that will assuredly con- 
tribute to world peace. We are dealing chiefly 
with a Missionary spirit on the part of social and 
economic reformers to establish throughout the 
world their social and economic ideas. . ."’ See 
also note 37. 

154. Louis B. Sohn, op. cit., page 563; see also 
note 135. 

155. Droft Covenant, Art. 18, § I. 





a risk with the Court, as one ce) 
tainly should be, nonratification of 
the Draft Covenant is the only 
sound solution. Professor Chafee ex- 
pects us to put our trust in the Su 
preme Court because it will not 
look at the Constitution in a “pica 
yune «and pernickety’” way'®?—be- 
cause the Court will protect the 
Constitution. But why should one 
rely on a protector? Why should 
one bring about an inflammatory 
situation and count on the fireman 
putting out the fire when with cau- 
tion one can prevent the emergence 
of the inflammatory situation in the 
first place? 

For a final appraisal of this docu 
ment one may be permitted for a 
minute to apply the reasoning of 
the proverbial hard-boiled business 
man who very definitely would ask 
the question: “What is in it for us?” 
In considering all that has been said 
before, the answer, “Nothing”, 
would be a gross understatement. 
The correct answer would have to 
be: All the evils mentioned previ 
ously, encroachment upon self-gov 
ernment, plus the possible whittling 
away of those liberties which are so 
dear to the great majority of Ameri 
cans. 

Even from the point of view of 
the other countries the value of the 
Covenant is doubtful. That the im 
plementation of the economic, social 
and cultural rights will lead to dete 
rioration in international relations, 
has already been shown. Neither 
does this writer see any advantages 
for the other participating states, as 
far as the political rights of the Cov 
enant are concerned. Does it really 
make sense, from the standpoint of 


156. See American Bar Association, Report of 
the Special Committee on Peace and Law Through 
United Nations, September 1, 1949, page 8. 

157. Zechariah Chafee, ‘‘Federal and State 
Powers under the Covenant on Human Rights’’, 
1951 Wis. L. Rev. 389 (May, 1951) 

158. See note 157, Ibid., page 455. 

159. See note 135. 

160. Ibid., page 391, note 3. — Incidentally, 
is Professor Chafee’s statement about the vitio- 
tion of large portions of the arguments against 
the Covenant to be taken as an admission that 
some portions of the arguments are still valid? 

161. Report of the Special Committee on Peace 
and Law Through United Nations, September 1, 
1949, page 7. 

162. Op. cit., page 452. 
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these states, to conclude a treaty that 
authorizes them to limit freedom of 
expression and suspend liberties? All 
this the states can do anyway, with- 
out any treaty any time. It may not 
be an exaggeration to say that the 
Covenant is a treaty which gives the 
other states nothing while possibly 
depriving us of everything. 

According to Professor Chafee!* 
the Covenant’s “main purpose is to 
gain more freedom in _ countries 
which have too little now, and hold 
the line in countries which might be 
tempted to increase suppression. It 
would be very pleasant indeed if it 
were immediately possible to bring 
every conceivable signatory nation 
up to the high level of fundamental 
human rights which fortunately has 
long prevailed in our land. Yet that 
is obviously impossible.” In other 
words, we are told that at this stage 
we can only hope for a world sys- 
tem of second grade rights, not as 
good as our own, but that our own 
rights are not intended to suffer in 
consequence of Article 18; and the 
rest of the nations of the world will 
have a system of rights as good as, or 
better than, they have had hereto- 
fore. To all of this, the obvious an- 
swer is that the United States of 
America ought not to be a party to 
foisting a second-rate system of so- 
called rights upon the rest of the 
world—rights many of which, after 
being golemnly declared as such, are 
expressly subject to being impaired 
by “law’!6 for ordinary police 
power purposes and also expressly 
subject to being impaired by emer- 
gency declarations officially pro- 
claimed by the authorities. 





163. Op. cit., page 464. See Committee on 
Peace and Law, September 1, 1951, pages 21-23, 
answering much of Professor Chafee's reasoning 


164. As far as the “‘law’’ referred to is con- 
cerned, it is often not the embodiment of wisdom 
based on the exparience of society and arrived 
at after due deliberation. In the United States 
a valid “‘law’’, whatever its source, is one that 
passes the test of the Constituffon in the judg- 
ment of an independent court; but “‘law'’ in 
many countries is nothing but an arbitrary execu- 
tive decree or legislative fiat, wholly immune 
from challenge by anyone. While the Covenant 
drafters have agreed on the word “‘law'’, the 
different concepts as to its meaning render a 
uniform standard of application impossible. See 
Committee on Peace and Law, September 1, 1951, 
page 23. 


165. See Committee on Peace and Low, Septem 


The Danger 


lt is a hopetul sign that tor these 
very same reasons the United States 
recently denounced and rejected a 
proposed United Nations treaty on 
freedom of information. The treaty 
would permit suppression of news 
and prosecution of news media for 
publishing materials “likely to injure 
feelings” of other nations or reli- 
gious or racial groups, ‘false or dis- 
torted reports which undermine 
friendly relations between peoples 
or states” and other such broad cate- 
gories of news that governments 
never like to have published (The 
New York Times, August 15, 1951). 
“We have reached the conclusion”, 
Walter Kotschnig, United States del- 
egate, said in the Social Committee 
of the United Nations Economic 


and Social Council on August 14, 
1951, “that the present unsettled 
times which reflect the deep-seated 
confusion of ideas and principles is 


not propitious for attempting such 
a work”... .““My Government would 
not become a party to any such 
convention because we do not want 
to see any peoples subject to such 
limitations.” (Ibid.; italics are the 
author's). 

But our government still sup- 
ports Article 14 of the Covenant on 
Human Rights relating to freedom 
of speech and press, although it does 
not differ in principle from the 
Draft Covenant on Freedom of In- 
formation.1® 

In the last analysis, as has already 
been indicated, ratification of the 
Covenant would amount to intro- 
ducing world government through a 
back door. In their efforts to establish 
world government in the orthodox 





ber 1, 1951, pages 25-27. That report says (page 
26): “‘There is no fundamental difference between 
the Draft Covenant on Freedom of Information 
and Article 14 of the Draft Covenant on Human 
Rights. Both permit intolerable restrictions. The 
first one boldly spells them out in detail; the 
second one permits them in general language, 
leaving it to each nation to spell them out in 
similar detail. It seems obvious that the views of 
nations supporting the detailed restrictions in the 
first will be applied by them under the general 
language of the second; and that in thought and 
in practice the nations will be just as far apert 
under Article 14 as they are now. Not only is 
nothing to be gained by Article 14, the future in- 
terpretation of which by a large group of nations 
is so clearly heralded by the detailed restrictions 
in the Draft Convention on Freedom of Informo- 
tion, but much is to be lost, because if we should 
ever ratify Article 14, we would hove become o 


in the Covenant on Human Rights 


manner, by calling a constitutional 
convention which would then set up 
the political organs of the world 
state, the proponents have, at least 
temporarily, been defeated. Far from 
being discouraged, however, they re 
sorted to unorthodox methods by 
which they could, rather unobtrusive- 
ly, attain the same objective. If a 
world legislature could not be had 
at present, this was really no cause 
for despair. What mattered, after all, 
was not so much the legislature but 
legislation. If the latter could be 
achieved without the former, every 
thing would go according to plan. 
The substitute device decided upon 
was, of course, the conclusion of a 
world-wide international treaty, the 
Covenant on Human Rights. 

Since the Covenant and world 
government are of the same stuff, 
it is not just a coincidence that the 
most characteristic evil of the lat- 
ter also manifests itself in the form 
er: the imposition’* of a uniform 
code upon the globe as a whole with 
no consideration for the individuali 
ty of each country or its special cul 
tural, economic and political sys 
tem. It is not the proper function of 
the United Nations to destroy these 
diversities of nations which, at least 
in many instances, are just as valu 
able as the “diversities of natures 
among us” (Plato). 

The fact appears to be that our 
governmental representatives have 
gone overboard in the matter of 
tyring to cure the ills of the universe 
by pleasant words, which shall be 
universally acceptable, and will 
therefore be wholly ineffective. It is 
refreshing indeed that a career man 





porty to, ard sanctioned, the very thing in gen- 
eral language that we are opposing in detoil. 
Indeed, it seems providential that the issue of 
freedom of speech and press has been so clearly 
made in the Draft Convention on Freedom of 
Information because we shall now know what to 
expect under Article 14 if it becomes effective. We 
have set out the Draft Convention in Appendix C, 
so that the reader may see for himself.” 

166. ‘‘No basic standard or system of human 
rights can be successfully imposed upon any 
nation by any other nation or group of nations 
or by any other outside source. Where such 
standards exist in the world today, they have 
developed as a natural expression of the over- 
whelming weight of opinion of the local popu- 
lation.” Frank E. Holman, “An ‘International Bill 
of Rights’: Proposals Have Dangerous Implico- 
tions for U. S."", 34 A.B.A.J. 985, November, 1948. 
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in our State Department, George F. 
Kennan, with twenty-five years’ ex- 
perience in the foreign service, and 
at the moment on leave, has current- 
ly pointed out that we are in this 
respect going up a blind alley. As 
summarized by an able reviewer'® 
Mr. Kennan says in substance: 


Instead of dealing with the hard 
realities of the conflicts of interest be- 
tween powers in a mature and prag- 
matic way, we have sought to get the 
nations to subscribe to high-minded 
codes of principles which inevitably 
broke down when they ran counter 
to the selfish interests of a major 
power. Instead of basing our policy on 
a careful appraisal of the power fac- 
tors in the world, and trying to ad- 
just those power factors through 
diplomacy so as to preserve the maxi- 
mum degree of stability, we have ex- 
aggerated the role of moral and legal 
principles, confused our own people, 
our allies and our enemies in the pro- 
cess. 


As all these points suggest, Kennan 
believes we have taken on too much. 
He wants us to be more modest in our 
concepts; to abandon such slogans as 
“total victory” and “unconditional 
surrender”; to be a little less confi- 
dent that declarations or legal codes, 
or world leagues or high-minded char- 
ters will dispel the hard facts of in- 
ternational rivalries... . 


At the time of this writing (Oc- 
tober 1, 1951), the war in Korea is 


The Danger in the Covenant on Human Rights 


still going on. The United States 
delegation has, unfortunately, not 
realized that the struggle against 
communism is a global one, indeed. 
It is waged not only on the battle- 
fields of Korea, but everywhere, in- 
cluding the Council chambers of 
the United Nations and the Human 
Rights Commission. American boys 
in Korea bearing the brunt of the 
communist onslaught are fighting 
for the same ideas and ideals that 
ought to be upheld at the confer- 
ence table. Our troops gave a mag- 
nificent account of themselves, but 
our delegates or those who instruct 
them lacked both courage and faith 
to refuse to sign a document!® so 
utterly alien to the American tradi- 
tion. As a consequence, American 
prestige is bound to suffer since the 
world will not think very highly of 
America’s determination to fight for 
her freedom or her ideals, if she, 
without hesitation, joins in a pact 
with other nations, a document in 
which she subscribes to a political 
philosophy supposedly an anathema 
to her. “What leadership can exist 
after an abject surrender of princi- 
ples?’’2® It is not proposed here that 
the world copy the American Con- 
stitution or that we never compro- 
mise. But it is proposed that a com- 





promise on our part on fundamen. 
tals should be out of the question. 
Our sacrifice of fundamental prin- 
ciples! would be a victory for the 
Kremlin, far greater than it has won 
up to the present time. 

The Draft Covenant, then, be 
cause of its dangers to America, 
should emphatically be rejected. Re- 
jection should not have to wait for 
the Senate’s refusal to ratify the Cov- 
enant. It would be a much more 
honest position for the United States 
to state the reasons now why she 
cannot sign the document. Public 
opinion must be organized at once 
to inform the Administration about 
the views of the people on this ques- 
tion. The Administration in turn 
should instruct the delegation to the 
United Nations not to sign the Draft 
Covenant in its present form. 





167. James Reston in the New York Times Book 
Review, September 30, 1951, page 33, reviewing 
American Diplomacy, 1900-1950, by George F. 
Kennan, University of Chicago Press. 

168. The Declaration of Human Rights. 

169. American Bar Association, Report of the 
Committee for Peace and Law Through United 
Nations, September 1, 1950, page 38. 

170. Mr. Arthur Hays Sulzberger, publisher of 
The New York Times, seems to advocate such a 
compromise on the ground that he is “‘afraid 
of the propaganda effect if we refuse to 
sign’’...."Our action will be misinterpreted 
and misunderstood.” (The New York Times, Av- 
gust 22, 1951). This is a kind of internationalism 
that should be firmly opposed. 





New York University Law Center 
(Continued from page 831) 
sented by Dr. C. W. de Kiewiet, 
President of the University of Ro- 
chester. While Dr. de Kiewiet is 
noted as a historian, he has also 
served as dean of a liberal arts col- 
lege. Dr. de Kiewiet’s paper was 
discussed from three points of view: 
from that of the politician by J. 
William Fulbright, United States 
Senator from Arkansas; from that 
of the trial lawyer, prosecutor and 
judge, by William A. Wachenfeld, 
Justice of the Supreme Court of New 
Jersey; and from that of the city 
official and the expert on local gov- 
ernment by Murray Seasongood, of 
the Ohio Bar. 

The most important topic, “Lead- 
ership and the Law”, was introduced 
by Chester I. Barnard, President of 
the Rockefeller Foundation. The 
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discussion was continued by Gov- 
ernor Alfred E. Driscoll of New Jer- 
sey and Carrol M. Shanks, President 
of The Prudential Insurance Com- 
pany of America. 

The general theme of the dinner 
meeting was “The Law Center and 
the Legal Profession”. Dean Pound, 
in his address on “Law Education 
in a Unifying World”, set objectives 
for a law center favorably located 
for the task of undertaking projects 
in international law and compara- 
tive law to the end that there might 
be a world legal system by the time 
that there is a unified political sys- 
tem. Chief Justice Vanderbilt spoke 
on the topic of “The Mission of a 
Law Center”, summarizing what we 
have so far been able to accomplish 
and what we plan for the future. 
The final address, in the most felic- 
itous British tradition, was given by 









Sir Francis Raymond Evershed on 
the topic, “Our Common Heritage 
of Law”. These addresses wéll also 
appear in the published proceedings. 

At the conclusion of the dinner 
program the University conferred 
honorary degrees on all speakers at 
the dedication ceremonies. 

At the dinner meeting, Judge 
Vanderbilt announced a grant of 
$1,000,000 from the Charles Hayden 
Foundation for a residence hall to 
complete the physical facilities of the 
Law Center. The new residence hall 
will be designed for mature, profes- 
sional students, with the emphasis on 
privacy and convenience. The Law 
Center will continue to have the 
active interest of Judge Vanderbilt, 
who remains as President of Law 
Center Foundation. We are heartened 
by the cordial interest of our many 
friends who attended the dedication. 
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Advocacy Before 
the Supreme Court 


(Continued from page 804) 


pensable to success, and practice 
varies widely. Few lawyers are gifted 
with memory and composure to 
argue a case without papers of any 
kind before them. It is not necessary 
to try. The memorized oration, or 
anything stilted and inflexible, is 
not appropriate. Equally objection- 
able is the opposite extreme—an un- 
organized, rambling discourse, rely- 
ing on the inspiration of the mo- 
ment. If one’s oral argument is 
simply reading his printed brief 
aloud, he could as well stay at home. 
Almost as unsatisfying is any argu- 
ment that has been written out and 
is read off to us, page after page. 
We like to meet the eye of the ad- 
vocate, and sometimes when one 
starts reading his argument from a 
manuscript he will be interrupted to 
wean him from his essay; but it does 
not often succeed. If you have con- 
fidence to address the Court only by 
reading to it, you really should not 
argue there. 

The first step in preparation for 
all exigencies of argument is to be- 
come filled with your case—to know 
every detail of the evidence and 
findings, to weigh fairly every con- 
tention of your adversary, and to 
review not only the rule of law appli- 
cable to the specific issue but the 
body of law in its general field. You 
never know when some collateral or 
tangential issue will suddenly come 
up. 

My practice was to prepare notes, 
consisting of headings and catch- 
words rather than of details, to guide 
the order of argument and prevent 
important items from being over- 
looked. Such notes help to get back 
on the track if one is thrown off by 
interruptions. They will tend to 
limit rambling and irrelevance, give 
you some measure of confidence, and 
at the same time let you frequently 
meet your judges eye to eye. 

Do not think it beneath you to 
rehearse for an argument. Not even 
Caruso, at the height of his artistic 
career, felt above rehearsing for a 
hundredth performance, although 


he and the whole cast were guided 
and confined by a libretto and a 
score. Of course, I do not suggest 
that you should declaim and gesture 
before a mirror. But, if you have 
an associate, try out different ap- 
proaches and thrash out every point 
with him. Answer the questions that 
occur to another mind. See what se- 
quence of facts is most effective. Ac- 
custom yourself to your materials 
in different arrangements. Argue the 
case to yourself, your client, your 
secretary, your friend, and your wife 
if she is patient. Use every avail- 
able anvil on which to hammer out 
your argument. 

If one is not familiar with the 
Court and its ways, it may be helpful 
to arrive a day or two early to ob- 
serve its procedure, to see how the 
Court deals with counsel and how 
counsel gets on with the Court. 

When the day arrives, shut out 
every influence that might distract 
your mind. An interview with an 
emotional client in difficulty may be 
upsetting. Friends who bear bad 
news may unintentionally disturb 
your poise. Hear nothing but your 
case, see nothing but your case, talk 
nothing but your case. If making an 
argument is not a great day in your 
life, don’t make it; and if it is, give 
it everything in you. 

By all means leave at home the 
associate who feels constantly im- 
pelled to tug at your coattails, to 
push briefs in front of you, or to 
pass up unasked-for suggestions 
while you are speaking. These well- 
meant but ill-conceived offerings dis- 
tract the attention of the Court, but 
they are even more embarrassing 
and confusing to counsel. The offen- 
der is an unmitigated pest, and even 
if he is the attorney who employed 
you, suppress him. 

I doubt whether it is wise to have 
clients or parties in interest attend 
the argument if it can be avoided. 
Clients unfortunately desire, and 
their presence is apt to encourage, 
qualities in an argument that are 
least admired by judges. When I 
hear counsel launch into personal 
attacks on the opposition or praise 
of a client, I instinctively look about 
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to see if I can identify the client in 
the room—and often succeed. Some 
counsel have become conspicuous 
for the gallery that listens to their 
argument and, when it is finished, 
ostentatiously departs. The case that 
is argued to please a client, impress 
a following in the audience, or at- 
tract notice from the press, will not 
often make a favorable impression 
on the Bench. An argument is not 
a spectacle. 


You should be warned that, in 
acoustical properties, the Supreme 
Court chamber is wretched. If your 
voice is low, it burdens the hearing, 
and parts of what you say may be 
missed. On the other hand, no judge 
likes to be shouted at as if he were 
an ox. I know of nothing you can do 
except to bear the difficulty in mind, 
watch the bench, and adapt your de- 
livery to avoid causing apparent 
strain. 


The time allotted to you will be 
one hour ordinarily, and half of that 
if the case is on summary docket. 
Time is sometimes, though rarely, 
extended in advance if the case ap- 
pears to require it, but seldom do we 
find extended time of much help to 
the Court. In any event, do not waste 
time complaining that you do not 
have enough time. That is a confes- 
sion of your own inadequacy to 
handle the case as the Court’s ex- 
perience indicates it should be. Keep 
account of your own time or, if you 
cannot, have an assistant do so. Some 
lawyers ask, and some even ask sev- 
eral times, how much time they have 
left and wait for it to be calculated. 
Why will a lawyer interrupt his 
effort to hold the attention of a 
Court to his argument in order to 
divert its mind to the clock? Suc- 
cessful advocacy will keep the Jus- 
tices’ minds on the case, and off the 
clock. 


This, above all, remember: Time 
has been bestowed upon you, not 
imposed upon you. It will show con- 
fidence in yourself and in your case, 
and good management of your argu- 
ment, if you finish before the signal 
stops you. On the other hand, if the 
warning that your time has expired 
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catches you in the middle of an argu- 
ment, the chances are that you have 
not made good economy of your 
time. 


Agility and Diplomacy of Counsel 
Tested by Questions from Bench 

The Supreme Court, more than most 
tribunals, is given to questioning 
counsel. Since all of the Justices gave 
the case preliminary consideration 
when certiorari was granted or juris- 
diction was noted, tentative opinions 
or inquiries are apt to linger in their 
minds. 

Questions usually seek to elicit in- 
formation or to aid in advancing or 
clarifying the argument. A question 
argumentative in form should not be 
attributed to hostility, for often- 
times it is put, not to overbear coun- 
sel, but to help him sharpen his po- 
sition. Now and then, of course, 
counsel may be caught in a cross-fire 
of questions between differing Jus- 
tices, each endeavoring to bring out 
some point favorable to his own view 
of the law. That tests the agility and 
diplomacy of counsel. 


Some lawyers feel an ill-concealed 
resentment at questions from the 
bench. It is not hard to see that if 
they had the wit they would have the 
will to respond as did a British bar- 
rister in an incident related to me by 
Arthur Goodhart, K.B.E., K.C.: The 
judge said, “I have been listening to 
you now for four hours and I am 
bound to say I am none the wiser.” 
The barrister replied: “Oh, I know 
that, my Lord, but I had hoped you 
would be better informed.” 


A Justice may abruptly indicate 
conclusions which tempt a lawyer to 
reply as one did long ago in a local 
court in the country where I prac- 
ticed. He had barely stated his con- 
tention when the judge said: “There 
is nothing to your proposition—just 
nothing to it.” The lawyer drew 
himself up and said: “Your Honor, 
I have worked on this case for six 
weeks and you have not heard of it 
twenty minutes. Now, Judge, you are 
a lot smarter man than I am, but 
there is not that much difference be- 
tween us.” 


But I always feel that there should 
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be some comfort derived from any 
question from the bench. It is clear 
proof that the inquiring Justice is 
not asleep. If the question is rele- 
vant, it denotes he is grappling with 
your contention, even though he has 
not grasped it. It gives you oppor- 
tunity to inflate his ego by letting 
him think he has discovered ar: idea 
for himself. 

When I was at the bar, it seemed 
to me that I could make no better 
use of my time than to answer any 
doubt which a judge would do me 
the favor to disclose. Experience in 
the Court teaches that a lawyer’s 
best points are sometimes made by 
answers to pertinent and penetrat- 
ing questions. A lively dialogue may 
be a swifter and surer vehicle to 
truth than a dismal monologue. The 
wise advocate will eagerly embrace 
the opportunity to put at rest any 
misconception or doubt which, if the 
judge waited to raise it in the con- 
ference room, counsel would have 
no chance and perhaps no one pres- 
ent would have the information to 
answer. 

Some lawyers complain that ques- 
tioning is overdone; and sometimes 
colloquy between Court and counsel 
is undoubtedly carried too far. If 
cases were uniformly well presented, 
perhaps the best results would be ob- 
tained if few questions were asked. 
Generally, an argument that from its 
very outset shows that it will be well- 
organized and thorough tends to 
ward off questions. At all events, 
nothing tests the skill of an advo- 
cate or endangers his position more 
than his answer to questions, and in 
nothing is experience, poise, and a 
disciplined mind a greater asset. 

I advise you never to postpone an- 
swer to a question, for that always 
gives an impression of evasion. It is 
better immediately to answer the 
question, even though you do so in 
short form and suggest that you ex- 
pect to amplify and support your 
answer later. 

Counsel should be prepared to 
deal with any relevant question, but, 
if he is not, he ventures less by a 
frank admission that he does not 
know the answer than by a guess. 





Counsel need not fear that he will 
be prejudiced by declining to be 
drawn into a discussion of some 
proposition that is irrelevant to his 
case. To refuse might seem like a 
rebuff to the inquirer, but it may 


delight eight colleagues. 


Many Counsel Adhere to Custom - 

of Formal Morning Attire 

It may seem a trivial matter, but | 
am told that one of the questions 
most frequently addressed to the 
Clerk’s Office concerns the apparel 
in which counsel must, or should, 
appear. Formal dress is traditional 
and I understand once was required. 

Some amusing stories of those days 
linger among Court attachés. It is 
said that Chief Justice Taft once re- 
fused admission to the Bar to a can- 
didate who appeared without neck- 
tie or waistcoat, with the suggestion 
that he renew his application when 
properly attired. The Marshal’s Of- 
fice kept in active service, and still 
keeps in moth balls, one or two cut- 
away coats to lend to counsel im 
need. Apparently he was expected to 
be equipped with his own trousers. 

Those days have passed away, but 
the tradition remains that appear- 
ance before the Court is no ordi- 
nary occasion. Government lawyers 
and many others, particularly older 
ones, adhere to the custom of formal 
morning dress. The Clerk’s Office ad- 
vises that either this or a dark bus- 
iness suit is appropriate. But the 
informality which permeates all of- 
ficial life has penetrated the Court. 
It lays down no rule for its Bar. 

No toleration, however, can repeal 
the teaching of Polonius that “The 
apparel oft proclaims the man.” You 
will not be stopped from arguing if 
you wear a race-track suit or sport 
a rainbow necktie. You will just 
create a first impression that you 
have strayed in at the wrong bar. For 
raiment of counsel, like the robe of 
the judge, is taken as somewhat sym 
bolic of his function. In Europe the 
advocate, as well as the judge, is 
expected to robe for his appearance 
in court. The lawyer of good taste 
will not worry about his dress, be- 
cause instinctively it will be that 
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which is suitable to his station. in 
life—a member of a dignified and 
responsible profession—and for an 
important and somewhat formal oc- 


casion. 


What Remedies Are Open 

to Disappointed Lawyer? 

in most courts the folklore of the 
profession gives the aggrieved law- 
ver a choice of remedies: One is to 
appeal, the other is to go down to 
the tavern and cuss out the court. 
He may, and usually does, pursue 
both simultaneously. But the tavern 
cussing of the Supreme Court has to 
be stronger than usual, to compen- 
sate for the lack of any appeal. In 
Washington it will be easy for a 
disappointed lawyer to find sympa- 
thetic companions. We are never 
surprised nor angered when disap- 
pointed counsel avails himself of the 
one relief left to him. Sometimes one 
or more dissenting Justices would 
like to join him. 

I think it was Mr. Justice Brandeis 
who said that a judge often must de- 
cide a case as if he were 100 per cent 
convinced one way or the other, al- 
though usually he is not more than 
55 per cent convinced. Many deci- 
sions prevail by a narrow margin of 
Justices and the decisive Justices 
admit a large margin of doubt. More 
than a few court opinions represent 
a compromise of reasoning, if not of 
result. While I recognize the annoy- 
ance to the Bar of dissenting and 
concurring opinions, I think they are 
the lesser of evils. A court opinion 
which puts out a misleading im- 
pression of unanimity by avoiding, 
or confusing, an underlying differ- 
ence is a false beacon to the profes- 
sion. Far better that the division be 
forthrightly exposed so that the pro- 
fession will know on what narrow 
grounds the case rests and can form 
some estimate of how changed facts 
may affect the alignment in a subse- 
quent case. 

If you are inclined to think the 
Court has given too little time to 
your case, or too superficial consider- 
ation to your contention, it may be 
some comfort to know that in most 
cases I, for one, would agree with 


you. Few decisions are handed down 
to which I do not wish it were pos- 
sible for me to give more time and 
study. From the viewpoint of the 
Bench, yours is but one of a dozen 
cases to be argued in the same week; 
it is but one of over two hundred 
cases to be decided on the merits 
during the term and is but one of a 
thousand or twelve hundred cases in 
which we have to pass on petitions 
for relief during the year. The 
printed pages filed in these cases are 
several times those which any judge, 
if he could give twenty-four hours 
a day to the task, would be able to 
read. 

Some of the most thoroughly pre- 
pared men, by learning and practice, 
who have come upon the Supreme 
Court bench have found it necessary 
to “scorn delights and live laborious 
days” to satisfy their own sense of 
duty. Justices Brandeis and Cardozo 
were almost as retired as hermits 
and Chief Justice Hughes withdrew 
from all social engagement, except 
one night a week which he allowed 
Mrs. Hughes to bestow on their 
friends. Judges practicing self-denial 
under such pressure may well be 
impatient of surplusage, irrelevance, 
and professional incompetence. 


The Art of Advocacy 
Is an Exacting One 


So long as controversies between 


men have to be settled by judges, 


proficiency in the art of forensic per- 
suasion will assure one of first rank 
in our high calling. In the judicial 
process, as practiced among English- 
speaking peoples, the judge and the 
advocate complement each other, 
for, as Thoreau said, “It takes two 
to speak the truth—one to speak and 
another to hear.” 

But if not a lost art, advocacy is 
an exacting one. When he rises to 
speak at the bar, the advocate stands 
intellectually naked and alone. Hab- 
its of thought and speech cannot be 
borrowed like garments for the 
event. What an advocate gives to a 
case is himself; he can bring to the 
bar only what is within him. A part 
written for him will never be con- 
vincing. 


Advocacy Before the Supreme Court 


if you aspire to such a task, and 
1 address particularly the younger 
men at the bar and in the schools, 
do not let your preparation wait 
upon a retainer. There is not time 
to become an advocate after the im- 
portant case comes to you. Webster, 
when asked as to the time he spent 
in preparing one of his memorable 
arguments, is said to have replied 
that his whole life was given to its 
preparation. So it is with every no 
table forensic effort. 

The most persuasive quality in 
the advocate is professional sincerity. 
By that I do not mean that he be- 
lieves in his case as the Moham- 
medan does in his Koran. But he 
must believe that under our adver- 
sary system both sides of every con- 
troversy should be worthily pre- 
sented with vigor—even with parti- 
san zeal—so that all material for 
judgment will be before the Court 
and its judgment will suffer no dis- 
tortion. He must believe with all 
the intensity of his being in law as 
the framework of society, in the in- 
dependent judicial function as the 
means for applying the law, and in 
the nobility of his profession as an 
aid in the judicial process. He will 
feel equal disdain for a judge parti- 
san in his favor and one partisan in 
his opposition. The opportunist, the 
lawyer for revenue only, the cynic, 
will never reach the higher goal. 

The effective advocate will not 
let mastery of a specialty foreclose 
that catholicity of interest essential 
to the rounded life and the balanced 
judgment. He will draw inspiration 
not alone from the literature of the 
law, but from the classics, history, 
the essay, the drama and poetry as 
well. It is one of the delights and in- 
tellectual rewards of the legal profes- 
sion that it lays under tribute every 
science and every art. The advocate 
will read and reread the majestic 
efforts of leaders of his profession on 
important occasions, and linger over 
their manner of handling challeng- 
ing subjects. He will stock the ar- 
senal of his mind with tested dialec- 
tical weapons. He will master thé 
short Saxon word that pierces the 
mind like a spear and the simple 
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figure that lights the understanding. 
He will never drive the judge to his 
dictionary. He will rejoice in the 
strength of the mother tongue as 
found in the King James version of 
the Bible, and in the power of the 
terse and flashing phrase of a Kip- 
ling or a Churchill. And the advo- 
cate will have courage—courage to 
assert his conviction that the world 
is round, though all about him men 
of authority say it is flat. Most mem- 
orable professional achievements 
were in the face of opposition, abuse, 
even ridicule. 

The advocate may be summoned 
often to other forums, but he will 
appear in the Supreme Court of the 
United States only when that tribu- 
nal has been satisfied that decision of 
his cause is important to the body of 
federal law. Emphasis on the public 
interest in a just and uniform legal 
system has submerged emphasis on 
special equities and individual in- 
terests which properly prevail in 
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(Continued from page 828) 


be enacted as a desirable first step in 
the correction of existing abuses in 
the Federal control of the adminis- 
tration of state unemployment insur- 
ance programs and because its enact- 
ment would greatly strengthen state 
responsibility for sound administra- 
tion of unemployment insurance; and 
Be It FurTHER RESOLVED, That a 
copy of the foregoing resolutions and 
the annexed report be sent to the 
President of the United States and to 
each Senator and member of the 
House of Representatives thereof, and 
that proper representation of the fore- 
going resolutions be made by this 
Association before the appropriate 
Congressional Committees. 


Mr. Oliver explained that the 
federal Unemployment and Social 
Security Trust Fund now amounted 
to some $25,000,000,000, most of 
which had been spent by the Gov- 
ernment and replaced with Govern- 
ment bonds. His Committee recom- 
mended disapproval of H.R. 3391 
and H.R. 3396, he said, because 
those bills would result in unwar- 
ranted federal control of the unem- 
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trial and intermediate courts. 
Adequately and helpfully to pre- 
sent a case—as it is about to be trans- 
formed into a precedent to guide 
future courts, to settle the fate of 
unknown litigants, perhaps to be- 
come required reading for a rising 
generation of lawyers—will challenge 
and inspire the true advocate. Deci- 
sional law is a distinctive feature of 
our common-law system, a system 
which can exist only where men are 
free, lawyers are courageous and 
judges are independent. To partici- 
pate as advocate in supplying the 
basis for decisicnal law-making calls 
for vision of a prophet, as well as a 
profound appreciation of the con- 
tinuity between the law of today and 
that of the past. He will be sharing 
the task of reworking decisional law 
by which every generation seeks to 
preserve its essential character and 
at the same time to adapt it to con- 
temporary needs. At such a moment 
the lawyer’s case ceases to be an epi- 


ployment insurance system at the 
expense of the states and in an un- 
necessary increase in the federal un- 
employment insurance tax. He de- 
clared that the purpose of H.R. 4133 
was to return billions of dollars 
paid by the states to the Federal 
Government for administration of 
the Social Security Act which had 
not been used because they were not 
needed. While the Committee did 
not approve of all the provisions of 
H.R. 4133, he said that its benefits 
outweigh its faults and he urged 
its approval by the House. 

The Committee on Retirement 
Benefits for Lawyers, speaking 
through its Chairman, George Rob- 
erts, of New York, asked the House to 
give its approval to a plan to defer in- 
come tax on savings of professional 
and other self-employed persons. 
Mr. Roberts pointed out the diffi- 
culty that lawyers and other profes- 
sional meo have in saving for their 
old age and possible retirement. The 
proposal recommended by the Com- 
mittee would set up a savings fund 
administered by a bank which is a 


sode in the affairs of a client and be- 
comes a stone in the edifice of the 
law. 

As I view the procession of lawyers 
who pass before the Supreme Court, 
I often am reminded of an old par- 
able. Once upon a time three stone 
masons were asked, one after the 
other, what they were doing. The 
first, without looking up, answered, 
“Earning my living.” The second re- 
plied, “I am shaping this stone to 
pattern.” The third lifted his eyes 
and said, “I am building a Cathe- 
dral.” So it is with the men of the 
law at labor before the Court. The 
attitude and preparation of some 
show that they have no conception 
of their effort higher than to make a 
living. Others are dutiful but unin- 
spired in trying to shape their little 
cases to a winning pattern. But it 
lifts up the heart of a judge when 
an advocate stands at the bar who 
knows that he is building a Cathe- 
dral. 


member of the Federal Reserve Sys- 
tem. Self-employed and professional 
people would be allowed to make 
contributions to the fund. The 
amount of such contributions, not 
to exceed 10 per cent of the earned 
annual income or $7,500, would be 
tax exempt. The bank would ad- 
minister the contributions and re- 
turn the amount paid in, plus ac- 
cumulations, at the death, disability 
or retirement of the person making 
them. Amounts disbursed from the 
fund would be taxable in the year 
during which they were paid out. 
Mr. Roberts said that bills contain- 
ing this proposal had been intro- 
duced in Congress and moved, adop- 
tion of the following resolutions in 
support of them: 

REso._vep, That the American Bar 
Association approve in substance the 
Keough and Reed Bills, H.R. 4371 
and H.R. 4373, respectively, and the 
amendment of Senator Ives intro- 
duced on July 25, 1951, to H.R. 4473. 
A copy of the Keough Bill and a copy 
of the Ives amendment is attached as 
an exhibit to this report of our Com- 
mittee. 

Be It FurtTHER REso.vep, That a 
























































ma 


mi 
lov 


ap} 


-_ _ —. —_ a _- oo we eS wee me 


We 
on 


fin 
mi 
on 
st 
de 
th 


th 
we 
m 
th 


m™ 


h 






d be- 
E the 


wyers 
ourt, 
par- 
stone 
’ the 
The 
ered, 
id re- 
1e to 
eyes 
athe- 
f the 
The 
some 
tion 
ake a 
unin- 
little 
ut it 
when 
who 
athe- 


> Sys- 
ional 
make 
The 
, not 
irned 
id be 
l ad- 
d re- 
iS ac- 
bility 
uking 
1 the 
year 
out. 
itain- 
ntro- 
adop- 


ns in 


1 Bar 
e the 
4371 
d the 
intro- 
4473. 
 COpy 
ed as 
Com- 


hat a 





copy of the foregoing resolution and 

the annexed report be sent to the 

President of the United States and to 

each Senator and member of the 

House of Representatives and that 

proper representation of the foregoing 

resolutions be made by this Associa- 
tion before the appropriate congres- 
sional committees. 

The House voted approval of the 
resolution and also voted to continue 
the Committee for another year. 

Thomas L. Sidlo, of Ohio, Chair- 
man of the Committee on Public 
Relations, reporting for that Com- 
mittee, moved adoption of the fol- 
lowirg resolution, which the House 
approved without debate: 

Resotvep, That the Stariding Com- 
mittee on Public Relations be author- 
ized to advocate the adoption by Con- 
gress of a Bill “To provide for the 
issuance of a special U. S. postage 
stamp commemorating the Seventy- 
fifth Anniversary of the American Bar 
Association in 1953, and in tribute to 
the American lawyers”; and to co- 
operate with the postal authorities to 
see that the Bill, if and when adopted, 
is given full and proper effect. 

Mr. Sidlo said that the Committee 
was continuing its work on a manual 
on public relations that should be of 
real value to bar associations when 
finished. He reported that the Com- 
mittee also is assembling a library 
on public relations material and is 
studying the feasibility of making a 
documentary film about lawyers and 
the courts. 

President Fowler, in his report to 
the House, spoke particularly of the 
work of the Membership, American 
Citizenship and Communist Com- 
mittees. He said that he hoped that 
the time was not far off when the 
new Association Headquarters build- 
ing would be a reality and that 
his travels during his year as Presi- 
dent had convinced him that the 
American Bar Association is univer- 
sally respected. “ . . . I have never 
once, at any time, or any place, 
heard us accused of being partisan, 
or political to any extent in any- 
thing that we have done”, he de- 
clared. 

There were no recommendations 
requiring action by the House in the 
report of the Committee on Com- 
munications. Ben S. Fisher, of the 


District of Colymbia, Chairman of 
the Committee, mentioned the pro- 
mulgation of standards for color 
television broadcasts by the Federal 
Communications Commission and 
said that it was expected that the 
Commission will soon decide on the 
frequencies to be used for television 
stations. He reported that the agree- 
ment among the North American 
countries with reference to broad- 
casting frequencies is now before the 
Senate for confirmation but that the 
Senate is not expected to take the 
matter up until January. 

Howard F. Burns, of Ohio, Chair- 
man of the Committee on Federal 
Judiciary, reported that there had 
been thirty-nine vacancies on the 
Federal Bench since July, 1950, and 
that twenty-nine of the Committee's 
recommendations for confirmation 
of new federal judges had been fol- 
lowed by Congress. No one has been 
nominated for two of the vacancies 
for which the Committee has made 
recommendations; five nominations 
are pending before the Senate on 
which the Committee has made no 
recommendation; and two nomina- 
tions opposed by the Committee 
have been rejected. Mr. Burns cited 
several instances in which a consid- 
erable delay in the appointment of 
new judges to fill vacancies had seri- 
ously handicapped the administra- 
tion of justice. 


Orison S. Marden, of New York, 
Chairman of the Committee on Le- 
gal Aid Work, called for the support 
of the leaders of the Bar and for the 
active work of members of the House 
in their communities to carry on the 
programs of legal aid. Observing that 
we are not making the progress that 
we should be making, Mr. Marden 
declared: “This job can be done al- 
most overnight if we all put our 
shoulders to the wheel. We have a 
tiny committee engaged in field 
work which has to be on a hit-or-miss 
basis. We don’t have the funds. We 
do not have the men. We cannot do 
the job without the full active sup- 
port and work of thousands of law- 
yers throughout the United States.” 
He declared that the tools of justice 
must be made available to everyone 
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if the independence of the Bar is 
to be preserved. 

The House then turned its atten 
tion to the amendments of the Con- 
stitution and By-Laws of the Associ- 
ation proposed by the Housé Com- 
mittee on Rules and Calendar, of 
which David F. Maxwell, of Penn- 
sylvania, is Chairman. All the amend- 
ments were approved by the House. 
They are printed below, followed by 
a summary of Mr. Maxwell’s ex- 
planation of them on the floor of 
the House. 

I 
(1) Amend Article I, Section 4, of 
the By-Laws by adding at the end of 

Section 4 the following: 

Any firm of lawyers, a majority of 
whose partners are members of the 
Association, may become a patron 
member of the Association upon 
payment of the sum of $250 an- 
nually, and the name of such firm 
shall be published in a firm patron 
membership roll. Patron member- 
ship as such shall not entitle any of 
the individual members of the said 
firm, to any of the rights or privi- 
leges of the Association. 

The purpose of this amendment 
was to implement the recommenda- 
tion of the Committee on Ways and 
Means to provide for patron mem- 
berships in the Association for firms 
of lawyers. The Ways and Means 
Committee felt that at least another 
quarter of a million dollars could be 
raised within the next year for the 
building fund. 

II 
Amend Article Il by rescinding 

Section 2 thereof (relating to the 

quarterly pro-ration of dues of newly 

elected members of the Association) 
and renumber sections 3 to 7 inclusive 

of Article II to bear numbers 2 to 6 

inclusive, respectively. 

This amendment was a matter of 
administrative convenience. It gives 
the Board of Governors more lati- 
tude in prorating the dues of new 
members. 

Ill 
(1) Amend Article X, Section 6, 
of the By-Laws by inserting the fol- 
lowing: 
(a) A new line after line 9, Com- 
munications, to read: 
Coordination of Bar Activities. 
(b) A new line after line 12, Fed- 
eral Judiciary, to read: 
Judicial Selection, Tenure and 
Compensation. 
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(c) A new line after line 18, Law 
Lists, to read: 
Lawyer Referral Service 
(2) Amend Article X, Section 7, 
of the By-Laws by adding a new sub- 
section to follow subsection (g), as 
follows: 
Committee on Coordination of Bar 
Activities. This committee shall 
formulate and recommend plans for 
the integration and coordination of 
activities of the American Bar As- 
sociation with those of state and 
local associations. The committee 
shall have the responsibility of giv- 
ing effect to such plans as are ap- 
proved by the House of Delegates, 
or, when occasion may require, by 
the Board of Governors. 


(3) Amend Article X, Section 7, 
of the By-Laws by adding a new sub- 
section to follow subsection (j), as 
follows: 

Committee on Judicial Selection, 
Tenure and Compensation. The 
committee shall study and collect 
data on judicial selection, tenure 
and compensation, and _ report 
from time to time to the Association 
and to state bar ussociations with 
respect thereto. 

(4) Amend Article X, Section 7, 
of the By-Laws by adding a new sub- 
section to follow subsection (1), as 
follows: 

Committee on Lawyer Referral 
Service. This committee shall study 
and report on methods of making 
legal service more readily available 
to persons of moderate means, and 
shall encourage and assist local bar 
associations and other agencies to 
accomplish this purpose. 

(5) Reletter all subsections of Arti- 
cle X, Section 7, to run consecutively. 


The effect of this amendment was 
to make the three Special Commit- 
tees into Standing Committees. 


(6) Amend Article IX, Section 1, 
of the Constitution, by adding the 
following, after the word “nomina- 
tion”, in lines 16 and 17: 

“In the event the meeting of State 

Delegates for nomination of the 

officers of the Association or mem- 

bers of the Board of Governors is 
held in conjunction with a meeting 

of the House of Delegates, if a 

State Delegate shall fail to register 

in attendance at such meeting of 

the House of Delegates by 5:00 p.m. 

on the opening day thereof, the 

state bar association delegate from 
that state then present, with the 
greatest length of continuous serv- 
ice (or, if there be two or more pres- 
ent with equal length of service, one 
of them selected by lot by the Chair- 





866 American Bar Association Journal 


man of the House of Delegates) , 
shall act as State Défégate from that 
state at such meeting of State Dele- 
gates.” 

The foregoing resolution was the 
work of both the Committee on 
Rules and Calendar and of the Com- 
mittee on Scope and Correlation. 
Under the old provision, a State 
Delegate who found it impossible to 
attend a meeting of the House at 
which officers and members of the 
Board of Governors were to be 
elected was forced to resign in order 
to keep his state from losing its bal- 
lot. The new amendment eliminates 
the expense and trouble of electing 
a new State Delegate by providing 
that the senior state bar association 
delegate shall serve as State Delegate 
pro tem. 

IV 
Amend Article II, Section 3, of the 

Constitution by inserting before the 

word “disbarment” in line 8, the 

words “suspension or” so that lines 

6 to 9 will read as follows: 

Any member shall be automatical- 
ly dropped from membership upon 
the filing by any person with the 
Secretary of a certified copy of the 
final order for the suspension or 
disbarment of such member by any 
tribunal of competent jurisdiction. 

Mr. Maxwell explained that when 
a member is suspended from practice, 
he is no longer a lawyer and there- 
fore is ineligible for membership. 


Vv 

Amend Article VI, Section 6, of the 
Constitution by deleting from line 5 
the words “according to last preced- 
ing federal census” so that lines 3 to 8 

of Section 6 will read as follows: 
State Bar Associations in States 
which have in excess of two thou- 
sand lawyers shall be entitled to one 
additional delegate for each addi- 
tional one thousand lawyers above 
such two thousand; provided, how- 
ever, that no State Bar Association 
shall have more than four delegates. 
Chairman Maxwell explained that 
membership in the House is based 
on the number of lawyers in each 
state. Any state with more than 2000 
lawyers is entitled to an additional 
delegate for each 1000 lawyers. The 
old provision for determining the 
number of lawyers in a state used the 
figures of the latest federal census. 
Several states with integrated Bars 
had irrefutable proof that they had 





a membership large enough to en- 
title them to another delegate. It 
was felt that the federal census was 
inaccurate and furthermore it was 
found that the lawyer population of 
any state often increases by more 
than 1000 within the ten-year peri- 
od of the federal census. The new 
amendment would give the Creden- 
tials Committee the right to decide 
whether or not a state is entitled to 
an additional delegate. The original 
proposal would have used the lawyer 
population shown by the census, the 
certificate of the highest court in the 
state, or the certificate of the Presi- 
dent and Secretary of the state bar 
association, whichever was largest, in 
determining the number of dele- 
gates. Mr. Maxwell said that his 
committee thought it best to leave 
the whole matter up to the Creden- 
tials Committee. 

The House then voted to increase 
the size of the Committee on Legal 
Service to the Armed Forces from 
five to six members and to continue 
the Committee. There was no formal 
report from this Committee. 


Admiralty Committee 

Makes Two Recommendations 

Arnold W. Knauth, of New York, 
Chairman of the Committee on Ad- 
miralty and Maritime Law, made 
two recommendations. The first con- 
tained an endorsement of the pro- 
posed foreign ship mortgage bill. 
This bill was approved by the House 
of Delegates last year but was not 
enacted by the Congress. Mr. Knauth 
explained that this resolution was 
identical with that of the year before 
except that the number of the bill 
had been changed. The first resolu- 
tion, adopted by the House without 
debate, was as follows: 

RESOLVED, That the recommenda- 
tions made in 1950* in support of a 
bill in aid of the ranking and enforce- 
ment and foreclosure of foreign mort- 
gages on foreign-flag ships in Ameri- 
can waters, be renewed and reaffirmed 
in respect of S. 1286, 82nd Congress, 
Ist session (Mr. Magnusson), a sub- 
stantially identical bill for the same 
purpose; and that the Congress be 
requested to give careful attention 
to this bill, which expresses a need 
of both private and public American 





*75 A.B.A. Rep. 126, 171 (1950). 
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capital invested in foreign-flag ship- 
ping. 


The second resolution proposed 
by Mr. Knauth and adopted by the 
House was as follows: 

ResoLveD, That the American Bar 
Association supports the proposals of 
the Maritime Law Association in re- 
spect of certain proposed additions 
and restorations to the General Ad- 
miralty Rules, namely: relating to 
depositions de bene esse, depositions 
of opposing parties and other persons 
for discovery, subpoena power (run- 
ning 100 miles in a district near the 
place of trial or deposition), and de- 
positions prior to suit (perpetuam rei 
memoriam); the correction of a draft- 
ing error of phraseology in Rule 54 
(place where a limitation petition 
may be filed); and a summary judg- 
ment rule to reduce delays in un- 
meritorious cases. 

And further resolved that the sug- 
gestion of a catch-all rule applying 
the FRCP to Admiralty cases as pro- 
posed by she Attorney General to the 
Judicial Conference in September 
1950, is strongly opposed. 


Mr. Knauth said that the new gen- 
eral admiralty rules (dealt with in 
the first paragraph of the resolution) 
had met with general approval 
among members of the Bar. The 
proposal dealt with in the second 
paragraph, as to superimposing the 
Federal Rules of Civil Procedure 
upon the admiralty rules, was felt to 
be unwise, because the Federal Rules 
are designed to enable lawyers to 
conduct litigation under the com- 
mon law and the common law meth- 
ods do not fit the needs of shipown- 
ers. Ships come and go from and to 
places that have systems of law vastly 
different and which are unknown to 
the common law but which are 
known to admiralty law. 


The last item of business taken 
up by the House at this session was 
approval of a motion to continue the 
Special Committee on Divorce and 
Marriage Laws and Family Courts. 
That Committee had no formal re- 
port to make to the House. 


The following recommendation 
was adopted: 
That the committee be continued to 


serve as a liaison body between the 
American Bar Association and _ its 
creature, the Interprofessional Com- 
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mission on Marriage and Divorce 
Laws. 
The House recessed at 12:05 P.M. 


THIRD SESSION 


® At this session of the House, the Committees on Regional Conventions, Lawyers in the 


Armed Forces, Mobilization Information and Military Justice made their reports. A pro- 


posed amendment to Canon 27 of the Professional Ethics Canons was debated at 


considerable length. The House finally adopted an amendment permitting patent and 


admiralty lawyers to designate those fields as specialties on their letterheads and 


shingles. The House also adopted three recommendations of the Committee on Civil 


Service. 


® The House convened for its third 
session at 9:40 a.m., Wednesday, 
September 19, with Chairman Willy 
presiding. 

Albert B. Houghton, of Wiscon- 
sin, Chairman of the Special Com- 
mittee To Supervise the Traffic Court 
Program, reviewed the history of the 
Committee briefly in his report to 


‘the House. He pointed out that the 


members of the Committee were of 
the opinion that the nature of the 
trafic court program made it a mat- 
ter for action by individual states 
and that the Committee were work- 
ing to transfer their activities to a 
state level. He moved that the Com- 
mittee be continued for a five-year 
period by which time the transfer to 
the states should have been com- 
pleted. On the motion of Joseph D. 
Calhoun, of Pennsylvania, Assistant 
Secretary of the Association, speak- 
ing for the Board of Governors, Mr. 
Houghton’s motion to continue the 
Traffic Court Committee for five 
years was referred to the Committee 
on Scope and Correlation. Mr. Cal- 
houn explained that there was no 
provision in the By-Laws for con- 
tinuing a special committee for 
more than one year and that the 
purpose of his motion was to enable 
the Committee on Scope and Corre- 
lation to prepare a necessary amend- 
ment to the By-Laws. The House 
voted in favor of the referral and 
for the continuation of the Traffic 
Court Committee for one year in 
the meantime. 


E. Smythe Gambrell, of Georgia, 
reporting for the Committee on Re- 


gional Conventions in the absence 
of its Chairman, Burt J. Thompson, 
of Iowa, said that the Atlanta and 
Dallas Regional Conventions had 
been outstanding successes. He said 
that the idea of regional meetings 
was no longer experimental and that 
they served a fine and constructive 
purpose in reaching lawyers who do 
not attend the Annual Meetings of 
the Association. He reported that 
several Regional Meetings were 
planned for the coming year, in- 
cluding conventions at Louisville, 
Kentucky, and for the area around 
Yellowstone National Park. On his 
motion, the Committee was con- 
tinued for another year. 

The Committee on Lawyers in 
the Armed Forces had filed a writ- 
ten report and had nothing to pre- 
sent that required the action of the 
House. On the motion of Secretary 
Stecher, the Committee was con- 
tinued for another year. 


Amendment of Canon 27 
Stirs Up Debate 


Edward L. Wright, of Arkansas, 
Chairman of the Special Committee 
To Study the Matter of Amendment 
to Canon 27, then reported for that 
Committee. Mr. Wright explained 
that the purpose of his Committee 
had been to draft a suitable amend- 
ment to Canon 27 of the Canons of 
Professional Ethics in order to re- 
solve the problem which was created 
for the patent and admiralty law- 
yers by virtue of Opinions 277 and 
281 of the Professional Ethics and 
Grievances Committee. Those opin- 
ions had ruled that a lawyer in those 
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fields might not state his specialty 
on his letterhead or shingle. He pro- 
posed the following result of the 
work of the Committee, saying that 
it was the most narrow that could 
be adopted and still be an amend- 
ment: 

It is not improper for a lawyer who 
devotes substantially his entire time 
to the practice of admiralty or of pat- 
tent, trademark and copyright law to 
designate such specialty on his letter- 
head or shingle. 

There was considerable debate in 
the House about this proposal. 
Henry S. Drinker, of Pennsylvania, 
Chairman of the Professional Ethics 
Committee, said that his Committee 
had not had an opportunity to pass 
on the proposed amendment. Their 
principal objection to such an 
amendment, he went on, was that 
it might open the way to designa- 
tion of other specialties, which 
would give rise to interminable 
wrangling and discussion. He said 
that he did not believe that this 
proposal would be unacceptable to 
his Committee, however, since its 
terms were perfectly clear. 

Cuthbert S. Baldwin, of Louisi- 
ana, said that he was opposed to the 
amendment. Its adoption, he de- 
clared, might lead lawyers who en- 
gage only in trial work or in probate 
law to demand recognition of those 
fields as specialties. 

Arnold W. Knauth, Chairman of 
the Admiralty and Maritime Law 
Committee, said that admiralty was 
a matter of exclusive federal juris- 
diction under the Constitution and 
that lawyers admitted to federal 
courts were sworn as proctors in 
admiralty as well as attorneys and 
counsellors at law. He declared that 
to say that a lawyer may not put on 
his letterhead the words which the 
United States courts use flies in 
the face of what the federal judges 
have done since 1789. 

Chairman Willy ruled that the 
matter should be referred to the 
Professional Ethics Committee un- 
der Section 7 of Article IX of the 
By-Laws of the Association, which 
provides that matters concerning 
amendment of the Canons of Ethics 
shall come from the Committee on 
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Professional Ethics. 

Mr. Wright appealed from the 
ruling of the Chair on the ground 
that the Committee on Professional 
Ethics did not have the exclusive 
right of originating such amend- 
ments. The House sustained his ap- 
peal and overruled the Chair. 

Floyd E. Thompson, of Illinois, 
declared that the proposed amend- 
ment would “open the door to a 
continuous demand for purposes of 
specialty advertising”. He said that 
he doubted the propriety of any 
lawyer’s advertising himself as a spe- 
cialist in any field. 

Virgil Woodcock, of Pennsylvania, 
was granted unanimous consent to 
address the House on behalf of the 
Patent Section. He said that the 
Committee on Professional Ethics 
had issued Opinion No. 277 after 
a long line of opinions recognizing 
the custom and usage of the Patent 
and Admiralty Bars. Patent lawyers 
resented the implication that they 
were guilty of unethical advertising, 
he observed, particularly since they 
have long been fighting advertising 
of every character. Members of the 
Bar are forbidden by federal law to 
call themselves “patent lawyers” or 
“patent solicitors” unless they have 
passed technical examinations, he 
pointed out, and he quoted Judge 
Miller of the Professional Ethics 
Committee, who dissented from its 
opinion, “The other members of the 
Committee feel that to permit the 
designation of patent lawyer on a 
letterhead would be letting down 
the bars to a flood of designations, 
such as tax lawyer, personal injury 
lawyer, criminal lawyer, corporation 
lawyer, etc. My answer to such fears 
is that no other designation, with the 
possible exception of admiralty law- 
yer, has a historical background in 
any way comparable to the designa- 
tion of patent lawyer.” Mr. Wood- 
cock declared that the. proposed 
amendment did not change anything 
—it merely codified a long line of 
decisions by the Professional Ethics 
Committee, all uniformly approving 
the present practice of patent and 
admiralty lawyers. 


Frederic M. Miller, of Iowa, the 
dissenting member of the Profes- 
sional Ethics Committee, said that 
this was not a trivial matter. If the 
amendment were to be defeated, he 
said, patent attorneys who are not 
lawyers would continue to designate 
themselves as such and they would 
be the only ones who could do so. 
Defeat of the amendment meant con- 
demnation of a practice that was in 
existence long before the Canons of 
Ethics were adopted, he continued, 
and the patent lawyers would feel 
that they were unjustly condemned 
as unethical, a condemnation that 
they did not deserve. In reply to a 
question by Osmer C. Fitts, of Ver- 
mont, Judge Miller said that, while 
Canon 27 had been amended many 
times, none of the amendments had 
touched on this problem. 

LeDoux R. Provosty, of Louisiana, 
moved to amend the amendment by 
substituting the word “exclusively” 


‘for “substantially”. This motion was 


defeated after Mr. Knauth, of the 
Admiralty Committee, and Jennings 
Bailey, Jr., of the District of Colum- 
bia, Chairman of the Patent Section, 
protested that it was impossible for a 
lawyer to devote his entire time to 
admiralty or patent law. 


Judge Dimock Proposes 

Substitute for Committee's Amendment 

E. J. Dimock, of New York, proposed 

the following substitute for the lan- 

guage of the Special Committee: 
It is not improper for a lawyer who 
is admitted to practice as a proctor in 
admiralty to use that designation on 
his letterhead or shingle or for a law- 
yer who has complied with the statu- 
tory requirements of admission to 
practice before the patent office to so 
use the designation patent attorney or 
trade-mark attorney or trade-mark 


lawyer or any combination of those 
terms. 


Mr. Knauth, Mr. Bailey and Mr. 
Wright all accepted this substitu- 
tion. The House then voted to 
adopt Judge Dimock’s substitute for 
the proposal of the Committee. 

The report of the Committee on 
Judicial Selection, Tenure and Com- 
pensation was given by Chairman 
Morris B. Mitchell, of Minnesota. 
He said that there was continuing 
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progress in securing adoption of the 
Association’s plan for selection of 
judges. Alabama had adopted it in 
November and New Mexico was 
holding an election on it during the 
week of the Annual Meeting. The 
state bar associations in Florida, 
Illinois, Indiana, Iowa, Michigan, 
Nebraska, Pennsylvania and West 
Virginia are actively campaigning 
for it. Mr. Mitchell said that, while 
selection of judges is one of the most 
important objectives of the organ- 
ized Bar, the problem of adequate 
judicial compensation is pressing. He 
proposed a resolution favoring en- 
actment by Congress of legislation 
providing for increases of salaries of 
federal judges and providing for 
payment of annuities to widows of 
federal judges. A second clause of 
the resolution called for state and 
local bar association committees to 
study the matter of salaries of state 
and local judges and to take action 
where such salaries were found to be 
inadequate. 

Stuart B. Campbell, of Virginia, 
moved to amend the resolution by 
deleting reference to annuities for 
widows of judges. ‘““We ought not to 
take the lead in trying to establish 
a precedent by which federal officers 
will be continued on the payroll 
after they have departed this life”, 
he declared. Mr. Campbell’s amend- 
ment carried. 

Hatton W. Sumners, of Texas, 
congratulated the House on this ac- 
tion. He said that the Association 
should not recommend any addition- 
al expenditure of money that could 
be avoided. The House then voted, 
51-46, to adopt the Committee’s reso- 
lution in the following amended 
form: 

ReEso.vep, That the House of Dele- 
gates of the American Bar Association 
recommends 

(1) That the Congress of the 
United States enact legislation pro- 
viding for increases in salaries of fed 
eral judges, and 

(2) The House of Delegates rec- 
ommends to each state and local bar 
association that it consider the ap- 
pointment of a committee to study 
judicial salaries of all state and local 
judges in their respective jurisdictions, 
and, where such judicial salaries are 


found to be inadequate, to take suit- 
able action to bring about increases 
in such salaries to adequate amounts. 


Arthur T. Vanderbilt, of New 
Jersey, reported for the Survey of 
the Legal Profession in the absence 
of its Chairman, Judge Orie L. 
Phillips, of Colorado. Chief Justice 
Vanderbilt said that the work of 
the Survey is almost finished. He 
praised the Survey’s director, Regi- 
nald Heber Smith, of Massachusetts, 
and predicted “tremendous develop- 
ment” in every line covered by the 
Survey—the professional services of 
lawyers and the availability of that 
service, public service by lawyers, 
judicial service and its adequacy, 
professional competence and integ- 
rity, the economics of the legal pro- 
fession, and, finally, the work of the 
organized Bar. 


Civil Service Committee 
Makes Three Recommendations 
Murray Seasongood, of Ohio, Chair- 
man of the Committee on Civil 
Service, presented three recommend- 
ations for the approval of the House. 
The first was this: 
H.R. 3700, 82nd Congress, Ist Ses- 
sion, introduced April 12, 1951, and 
referred to the Committee on Post 
Office and Civil Service entitled, “A 
Bill To Amend the Veterans’ Prefer- 
ence Act of 1944 and to preserve the 
equities of permanent classified and 
unclassified civil service employees of 
the United States”, is meritorious and, 
in principle, deserving of support. 
Mr. Seasongood explained that, 
while no one was opposed to veter- 
ans’ preferences, under the present 
law a veteran with but one month’s 
service is entitled to retention over 
nonveterans with years of service. 
This bill was designed to correct this 
inequity by substituting a system of 
points for veterans when a layoff is 
necessary. The House voted to 
adopt the recommendation. 

The second recommendation was 
as follows: 

Providing for “performance rat- 
ings” in place of the “efficiency rat- 
ings” previously given to civil service 
personnel is meritorious and deserv- 
ing of support and wider adoption. 

Mr. Seasongood explained that it 
was almost impossible to get an ap- 
pointing officer to give an inefficient 
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rating as a basis for discharge under 
the present efficiency-rating system, 
which makes it extremely difficult 
to dislodge an incumbent who has 
outlived his usefulness. The House 
adopted the recommendation. 


Mr. Seasongood’s third proposal 
was as follows: 

The allowance to an employee sus- 
pended pending charges and later 
fully restored to duty at salary less 
any amount earned during the time 
of separation from the service is mer- 
itorious and deserving of support. 

He said that there are many juris- 
dictions where an employee who is 
wrongly suspended from the civil 
service does not get paid until he is 
reinstated and that it seems to be a 


matter of elementary justice that he - 


should be reinstated with pay for the 
period he is wrongly excluded. John 
Kirkland Clark, of New York, spoke 
in support of this measure. It was 
adopted by the House. 

Jo V. Morgan, Jr., of the District 
of Columbia, Chairman of the Com- 
mittee on Mobilization Information, 
said that in May his Committee had 
been authorized by the Board ol 
Governors to assist the Director of 
the Office of Defense Mobilization in 
taking the essential facts about mo- 
bilization to the public. The Office 
contemplated a speakers’ bureau, he 
continued, and the Committee had 
been working through the Junior 
Bar Conference’s program of public 
information which has already es- 
tablished a speakers’ bureau. He said 
that the matter was delicate and the 
Committee was proceeding cautious- 
ly because of the danger of getting 
involved in political controversy. 

Charles S. Burton, of the District 
of Columbia, speaking for the Junior 
Bar Conference on this subject said 
that the Conference approved con- 
tinuation of the Committee on its 
present lines and moved that that 
be done. The motion was carried. 


Control of Courts Martial 

Is Discussed 

George Spiegelberg, of New York, 
Chairman of the Committee on 
Military Justice, reported that his 
Committee’s efforts to eliminate 
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command control of courts martial 
had been unsuccessful. He said that 
he could not understand why a sub- 
ject of such importance had not 
aroused Congress and the general 
public. While the new Uniform 
Code of Military Justice is an ex- 
cellent piece of draftsmanship and 
contains many excellent procedural 
reforms, Mr. Spiegelberg declared 
that so long as commanders retained 
power to appoint courts martial it 
can hardly be called a system of 
justice. 

He proposed the following resolu- 
tions, which are printed here incor- 
porating amendments offered on the 
floor of the House: 

Resotvep, That the Special Com- 
mittee on Military Justice be contin- 
ued; and be it further 

REso.vep, That for and in the name 
of this Association, its appropriate 
officers, governors, delegates and mem- 
bers, its Special Committee on Mili- 
tary Justice, with the specific consent 
of the Board of Governors or a com- 
mittee thereof, do all acts and things 
necessary and proper, including the 
right to appear before Committees of 
the Congress and any other tribunal, 
including the Court of Military Ap- 
peals, to urge the enactment into law 
of such amendments as will prevent 
command control of courts martial 
and thus make the Courts-Martial sys- 
tem of the Armed Services of the 
United States a true system of justice 
before whose tribunals the citizens of 
the United States may be assured of a 
fair and impartial trial while serving 
in the Armed Forces of their country. 
Captain George W. Bains, U.S.N., 

a member of the Committee who 
had filed a dissenting report, was 
enthusiastic about the new Uniform 
Code. He said that he also wanted 
to eliminate command control but 
that he did not think it was preva- 
lent in the Armed Forces. He pointed 
out that attempt by a commander to 
influence a military court was made 
an offense under the Code. He said 
that he felt the Committee could be 
useful when legislation was presented 
to Congress “to amend the law in 
an attempt in any way possible to 
stamp out command control”. He 
declared that the military courts do 
render justice. The House, however, 
adopted the resolution as presented 
by the Committee. 
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The report of the Committee on 
Lawyers’ Reference Service, was giv- 
en by its chairman, William M. 
Wherry, of New York. His oral re- 
port stressed the difficulty of educat- 
ing both the Bar and the public on 
the needs of a lawyers’ reference 
service and the importance of the 
work in combating unauthorized 
practice, Mr. Wherry had a resolu- 
tion which he presented to the House. 
It was as follows: 

REso.vep, That the American Bar 
Association reaffirms its conviction 
that the promotion of Lawyer Refer- 
ence Plans is a project of the first im- 
portance to the legal profession in the 
United States; and be it further 

Reso.vep, That during the coming 


year renewed and more vigorous ef- 
forts be made by the officers of the 
Association and the Committee on 
Lawyers Reference Service to pro- 
mote the establishment of such plans 
as expeditiously as possible in areas 
where there is a need for them; and 
be it further . 


Resotvep, That all practical assist- 
ance by the Association be extended 
to the Committee on Lawyers Refer- 
ence Service to assist it in the attain- 
ment of this objective. 


This was adopted as presented by 
the Committee with one minor 
change recommended by the Board 
of Governors. The language given 
above incorporates the change. 


The House recessed at 12:25 p.m. 


FOURTH SESSION 


® During the fourth session, the Committees on Customs Law and Commerce and the 
Sections of Corporation, Banking and Business Law and Legal Education and Admissions 
to the Bar reported to the House. The Committee on Draft reported on six resolutions 
that had been referred to it, including an interesting proposal for limiting the power 
of Congress to tax incomes. The reports of the Committee on Peace and Law Through 
United Nations and of the Section of International Law stirred up considerable debate. 
A resolution to study creation of an international criminal court was referred to the 
Peace and Law Committee, the International Law Section and the Section of Criminal 


Law. 


® Chairman Willy called the House 
to order for its fourth session at 
9:30 a.M., September 20. 

The first order of business at this 
session was the report of the Com- 
mittee on Customs Law, given by its 
Chairman, Albert MacC. Barnes, of 
New York, Mr. Barnes moved the 
adoption of the following recom- 
mendation: 

That this committee be authorized 
to present and seek the adoption of 


the following amendment to H.R. 
2641: 

Sec. 203, lines 22 to 24, strike out 
the words “District Court of the 
United States in which such taxes or 
fee was collected, or in which such 
vessel was measured,” and substitute 
the words, “United States: Customs 
Court.” 

Sec. 1207 (c) lines 16 and 17, strike 
out “a District Court of the United 
States,” and substitute the words, 
“United States Customs Court.” 


He explained that H.R. 2641 is an 
attempt to codify the navigation 
laws of the United States, which at 
present are scattered throughout the 








federal statutes. The two sections 
mentioned in the recommendation 
provide for decisions on customs 
duties by the Secretary of the Treas- 
ury with ultimate review by United 
States district courts. The purport of 
the Committee’s recommendation 
was to authorize it to seek legislation 
placing the power of review in the 
hands of the Customs Court rather 
than the district courts, Mr. Barnes 
said. 

The House approved the recom- 
mendation. 

The Committee on Court of 
Claims made no oral report. On mo- 
tion of the Secretary, the House 
voted to continue that Committee 
for another year. 

Edward R. Johnston, of Illinois, 
Chairman of the Committee on 
Commerce, proposed a resolution 
that would have put the Association 
on record as favoring an amendment 
of Section 1 of the Sherman Act so 
as to protect trade and commerce 
against restraints of commercial 
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competition by labor organizations. 
Mr. Johnston said that, prior to the 
decision of the Hutcheson case by 
the Supreme Court, labor unions 
had been generally censidered to be 
subject to Section 1 where, when not 
acting in concert with outsiders, they 
fixed prices, attempted to control 
those who could or could not enter 
a given industry, denied the use of 
labor-saving machinery or impeded 
the use of technological improve- 
ments. The Hutcheson decision 
changed the law on this point. He 
said that the purpose of this recom- 
mendation was to urge an amend- 
ment to return to the law as it ex- 
isted before the Hutcheson opinion. 

Clif Langsdale, of Missouri, Dele- 
gate of the Section of Labor Rela- 
tions Law, declared that his Section 
had not had an opportunity to study 
the proposal. He moved that the pro- 
posed resolution be referred to the 
joint Subcommittee of the Commit- 
tee on Commerce, the Section of 
Corporation, Banking and Business 
Law and the Section of Labor Rela- 
tions Law, with instructions to re- 
port on the matter at the Mid-Year 
Meeting. 

Albert E. Jenner, Jr., of Illinois, 
said that labor unions were abso- 
lutely above the law when it came to 
this situation. He declared that the 
matter should not be referred to the 
Section of Labor Law to be pock- 
eted, or at least delayed, for six 
months. Barnabas F. Sears, of Illi- 
nois, said that he did not share Mr. 
Jenner’s views that the Labor Sec- 
tion would not act upon the matter. 
The subject was not so limited as 
Mr. Johnston suggested, he said, and 
ine Labor Section’s viewpoint should 
be obtained. 

The House voted to refer the 
matter to the joint subcommittee as 
moved by Mr. Langsdale. 

Mr. Johnston then reported for 
the joint Subcommittee of the Com- 
mittee on Commerce, the Corpora- 
tion Section and the Labor Section, 
of which he is also chairman. He re- 
minded the House that the Subcom- 
mittee had been set up to consider 
the problem of the regulation of 
labor unions in so far as their activi- 


ties imperil the national health, wel- 
fare or safety. The Subcommittee 
had been unable to make any prog- 
ress toward agreement by approach- 
ing the problem through the anti- 
trust laws, he said, and accordingly 
had turned to amendment of the 
Taft-Hartley Act. Suggested changes 
for strengthening the right to in- 
junctional relief in emergency cases 
were agreed upon by a majority of 
the members of the Subcommittee. 
The Council of the Section of Labor 
Law, however, refused to approve 
the principle involved in the sugges- 
tions and, in view of the fact that 
the work of the Subcommittee was 
to be the joint action of its three 
parent organizations, he said that 
he felt that it would be unwise to 
insist upon action at present. He 
moved that the Subcommittee be 
continued with directions to report 
at the Mid-Year Meeting. This mo- 
tion was carried. 


Draft Committee Reports 
on Six Resolutions 
The House then turned to the re- 
port of the Committee on Draft, 
headed by Charles S. Rhyne, of the 
District of Columbia. Mr. Rhyne 
said that six resolutions had been 
referred to his Committee for study. 
The first of these was by Edwin M. 
Otterbourg, of New York, and, with 
the consent of both sponsors, the 
Committee had combined this with 
one offered by Loyd Wright, of Cali- 
fornia, which dealt with the same 
matter. The Section of Administra- 
tive Law had adopted a similar pro- 
posal and its resolution was also 
incorporated. 
The resolution, which was adopted 
without debate, was as follows: 
Wuereas, the federal Administra- 
tive Procedure Act of 1946 was en- 
acted largely through the efforts of 
the American Bar Association and 
this Association has since (House of 
Delegates, February 27, 1951, 37 ABA 
Journal $22) declared that all the 
reasonable safeguards provided by 
that Act are required to protect the 
essential rights of the public to due 
process of law before federal admin- 
istrative agencies, be it 
Resotvep, That the American Bar 
Association approves in principle the 
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repeal of all federal laws or parts of 

laws which grant exemptions to fed- 

eral administrative agencies from the 
provisions of the Administrative Proce- 
dure Act and approves the provisions 
of S. 1770, a bill introduced by Sena- 
tor McCarran for that purpose, and 

Be Ir Furtuer Resorvep, That the 
president is hereby authorized to ap- 
pear, or to designate a member of the 

Association to appear, before the ap- 

propriate committees of Congress to 

present the views of the Association 
in support of this Resolution. 

The second resolution, offered by 
Arthur Littleton, of Pennsylvania: 

Wuereas, Few if any of the States, 

Territories and District of Columbia 

maintain a complete official current 

register of persons legally entitled to 
practice law in such jurisdictions, be 
it 

Resotvep, That the Committee on 

Unauthorized Practice of the Law be 

and is hereby directed to report to the 

House of Delegates at the next Mid- 

winter Meeting a method whereby 

such a complete official list of persons 
entitled to practice law in the several 

States, Territories and District of Co- 

lumbia shall be established and cur- 

rently maintained by Legislation or 

Rule of Court; and further be it 

Resotven, That to this end the 

“Conference of the Chief Justices” be 

requested to give full aid and assist- 

ance to the said Committee”. 

Mr. Rhyne said that a few states 
have such lists, but that the Commit- 
tee were greatly impressed with the 
need for them and the value they 
would have for both lawyers and 
judges. In reply to a question by 
Cuthbert S. Baldwin, of Louisiana, 
William Clarke Mason, of Pennsyl- 
vania, said that an official list would 
be a list of those persons entitled to 
practice law in the state in which the 
list is located. He said that there 
were many people listed as lawyers, 
particularly in the telephone books, 
who are not members of the Bar. He 
added that a list authenticated either 
under a statute, by rule of court or 
by an integrated Bar would be of 
great value. 

The House voted to adopt the 
resolution. 

The third resolution recom- 
mended by the Draft Committee was 
introduced by Thomas B. Gay, of Vir- 
ginia, who presented it to the House 
at Mr. Rhyne’s request. Briefly, it 
called for an amendment to the 


November, 1951 * Vol. 37 871 









































































































United States Constitution fixing the 
federal income tax rate at 25 per 
cent, except on vote of three-fourths 
of Congress when the rate could be 
as high as 40 per cent; during a war 
or other national emergency there 
would be no limit. Mr. Gay said that 
the National Government had arro- 
gated to itself the right to take the 
power to support the state govern- 
ments from the people by what he 
said were excessive taxes. He ex- 
plained that he was not attempting 
to completely destroy the power of 
Congress and that the amendment 
had been designed so as not to crip- 
ple the National Government during 
an emergency. 

William Logan Martin, of Ala- 
bama, speaking in favor of the reso- 
lution, said that it would forestall 
the demand for a new federal con- 
vention, which might be extremely 
dangerous. He said that the amend- 
ment would not substantially reduce 
the income of the Federal Govern- 
ment, since taxpayers in the brackets 
above 40 per cent contribute a very 
small part of the government’s in- 
come. 

Samuel H. Liberman, of Missouri, 
said that the proposal would have 
serious and far-reaching conse- 
quences and moved that action on 
the resolution be deferred until the 
next meeting of the House. 

Robert F. Maguire, of Oregon, 
proposed, as a substitute for Mr. 
Liberman’s motion, that a special 


committee be appointed to consider ° 


the problem—a mere postponement 
of consideration was not enough, he 
said. Mr. Liberman accepted Mr. 
Maguire’s substitution and_ the 
House voted to defer action and to 
refer the resolution to a special com- 
mittee to be appointed by the Pres- 
ident. 

The fourth resolution presented 
by the Committee on Draft was in- 
troduced by James E. Palmer, of the 
District of Columbia, and read as 
follows: 


Wuereas, It is the sense of the 
House that the right to trial by jury 
now existing in the vast majority of 
states should be preserved in condem- 
nation of land cases in our Federal 
Courts. 
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Now, THEREFORE, BE It RESOLVED, 
That the House endorse Senate Bill 
No. 1958, 82nd Congress, as it unani- 
mously passed the Senate restoring 
this traditional right of parties liti- 
gant which was abolished as a right 
on August 1, 1951, on which date 
the Conformity Act no longer applied 
to Federal Eminent Domain proceed- 
ings in the United States District 
Courts. 


Mr. Rhyne explained that the 
right to trial by jury in condemna- 
tion cases was ended in forty-four 
states in August when Rule 71 (a) of 
the Federal Rules became effective. 
Rule 71(a) provides for a commis- 
sion to determine the amount of 
award in such cases. This resolution 
supported a bill to restore the right 
to a jury trial. 

Albert E. Jenner, Jr., of Illinois, 
spoke against adoption of the resolu- 
tion. The new rule had the approval 
of the Section of Real Property, Pro- 
bate and Trust Law, of the Supreme 
Court Advisory Committee, the dis- 
trict judges of the United States 
courts and of the Department of 
Justice, he declared. It had been ap- 
proved last year by the House of 
Delegates. He took no position on 
the merits of the rule, declaring that 
the issues were whether the House 
of Delegates ought to reverse itself 
on an action taken only the year 
before at the Washington meeting, 
and whether the House ought to en- 
dorse an encroachment upon the 
rule-making power of the Supreme 
Court. Mr. Jenner declared that the 
Association was entitled to the credit 
for obtaining the Enabling Act 
which resulted in the Federal Rules 
and that it should not take an action 
opposed to that Act. 

Charles M. Lyman, of Connecti- 
cut, said that the Association’s policy 
had always been in favor of full rule- 
making powers for the courts. To 
advocate passage in Congress of a 
bill to change a rule is to strike a 
lusty blow at the rule-making power, 
he said. He thought that the Associ- 
ation should urge change of the rule 
by the Court if it thought that the 
rule was wrong. 

Mr. Palmer, the author of the reso- 
lution, said that the question was not 
whether there was an encroachment 


on the rule-making authority of the 
courts. He said that this was a ques- 
tion of restoring a substantive right 
to trial by jury in compensation 
cases. 

John C. Satterfield, of Mississippi, 
said that the right of courts to make 
rules has always been subject to legis- 
lative limitations placed on it and 
that therefore he could see no con- 
flict between the resolution and the 
Court’s rule-making powers. 

The House voted to adopt the 
resolution. 

The last resolution. to be pre- 
sented by the Committee on Draft 
was as follows: 

Wuereas, Lawyers traditionally 
have been the exponents of individual 
freedoms in this country; and 

Wuereas, These individual liber- 
ties are now dangerously threatened 
by present economic trends; and 

Wuereas, The New Jersey State 
Bar Association has sponsored a series 
of lectures on “The Economy in Time 
of Crisis: Its Meaning to Lawyers 
and Their Clients,”. which have been 
distributed in printed form to 100,000 
statesmen, judges, lawyers, teachers 
and influencers of public opinion 
throughout the United States; and 

Wuereas, The Board of Governors 
of the American Bar Association has 
approved the distribution of this 
pamphlet to members of this Associa- 
tion; and 

Whereas, It is highly desirable that 
the members of the bar throughout 
the United States be better informed 
of these economic perils which con- 
front our nation in order that they 
may properly advise their clients and 
themselves; 

THEREFORE Be It Resotvep, That 
the House of Delegates of the Amer- 
ican Bar Association urges the New 
Jersey State Bar Association to further 
develop and make effective a nation- 
wide program to inform the public of 
these present threats to our freedoms; 
and 

Be It FurtHer Resotvep, That the 
President, Board of Governors, and 
other officers of this Association are 
requested to cooperate with the New 
Jersey State Bar Association in mak- 
ing effective this program of public 
information; and 

Be It FuRTHER REsOLvep, That this 
House of Delegates recommends to 
state and local bar associations repre- 
sented in this House that they develop 
similar programs to that of New Jer- 
sey and present them to the members 
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of the respective associations and 
other influential groups in their state 
and community. 


The resolution was adopted with- 
out debate. 


Section of Labor Law 

Reports to House 

Barnabas F. Sears, of Illinois, incom- 
ing Chairman of the Section of 
Labor Relations Law, reported for 
that Section. He summarized the ac- 
tivities of the Section for the last 
year, mentioning particularly the 
work of the Section’s Committees on 
State Labor Legislation, Railway 
Labor Act, Improving the Adminis- 
tration of Union-Employer Con- 
tracts, Wage-House Legislation and 
Federal Legislation. Terming the 
last the “whipping boy assignment” 
of the Section, he declared that the 
value of its work should not be meas- 
ured in terms of number of resolu- 
tions presented to the House for 
action. ‘““The intangible benefits to 
this Association and to the public 
accruing from the social and profes- 
sional contacts between the leading 
management and union lawyers 
throughout this land as a result of 
their common activity in the affairs 
of this Section are incalculable.” Mr. 
Sears moved that the House approve 
a new Section By-Law increasing the 
Section dues from three dollars to 
five dollars a year. The change was 
approved without debate. 

John W. Kearns, of Illinois, speak- 
ing for the Section of Corporation, 
Banking and Business Law, pre- 
sented the following resolution: 

It is hereby recommended that the 
American Bar Association urge the 
Federal Trade Commission to take all 
necessary steps to insure that public 
statements and press releases of the 
Commission, or its staff, as to the is- 
sues in litigated cases shall be in ac- 
cord with the views urged by the Com- 
mission, or its staff, in those cases. 

Mr. Kearns explained that there had 
been at least eleven instances in 
which the Commission’s counsel has 
taken one position with reference to 
competitive pricing before the courts 
at the same time that others of the 
Commission have been taking differ- 
ent positions before the Congress. 

The House voted to adopt the 





resolution. 

Howard L. Barkdull, of Ohio, 
President of the National Confer- 
ence of Commissioners on Uniform 
State Laws, reported for the Con- 
ference. His report outlined the 
general provisions of the new Uni- 
form Commercial Code which he 
called the “most important single 
item that has ever been brought by 
the Conference of Commissioners to 
the American Bar Association for 
approval”. He emphasized the fact 
that the new Code is the work of 
both the Conference and the Ameri- 
can Law Institute, who have dis- 
cussed and debated its various ar- 
ticles section by section at joint 
meetings for several years. 

On Mr. Barkdull’s motion, the 
House voted unanimously to ap- 
prove the new Code. 


Treaty Law Question 

Is Discussed 

The House then turned to consider- 
ation of the reports of the Commit- 
tee on Peace and Law Through 
United Nations and the Section of 
International and Comparative Law, 
given by the Chairmen, Alfred J. 
Schweppe, of Washington, and 
Charles W. Tillett, of North Caro- 
lina, respectively. Mr. Schweppe pre- 
sented the first resolution, which 
had the approval of both the Com- 
mittee and the Section, authorizing 
the continuation of the joint study 
being made on the constitutional 
aspects of international treaties. He 
said that the two groups have been 
studying the possibility of a consti- 
tutional amendment to prevent any 
destruction of the balance between 
state and federal powers by the use 
of the treaty-making process. Pro- 
posed drafts of constitutional amend- 
ments dealing with the problem will 
be before the House at the Mid- 
Year Meeting, he said. Meantime, 
the two committees had concluded 
that the reservation method should 
be used in the interval prior to the 
adoption of a constitutional amend- 
ment. He also said that they were 
considering asking Congress to pass 
an appropriate bill giving a proper 
definition of genocide, with proper 
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penalties, independent of any con- 
vention. He then’. moved adoption 
of the first resolution:. 

Reso.vep, That the joint report of 
progress in the study of constitutional 
aspects of international treaties, made 
by the Standing Committee on Peace 
and Law Through United Nations 
and the Section of International and 
Comparative Law be received; that 
the joint and several study be con- 
tinued, and that a joint or separate 
report be made to the House of Dele- 
gates at its next Mid-Winter Meeting. 
Frank E. Holman, of Washington, 

said that many people throughout 
the country would be disappointed 
at the postponement of decision by 
the Association on a constitutional 
amendment dealing with the treaty 
power. The legislatures of California 
and Colorado have sent proposed 
texts of such an amendment to Con- 
gress, Mr. Holman said, and other 
organizations have drawn drafts. He 
said that the American Legion and 
the Veterans of Foreign Wars had 
both promised support to an amend- 
ment the text of which the Associa- 
tion had approved. Several of the 
proposals sent to Congress are ver- 
bose and restrict the treaty power too 
much, he declared, saying that this 
power should be restricted in two re- 
spects only: so that no treaty could 
unbalance the relationship between 
the states and the Federal Govern- 
ment and so that no treaty could sub- 
ject an American citizen to trial in a 
foreign court. Mr. Holman said that 
the question of an amendment could 
be debated for a hundred years, but 
that action was needed now. 


The House voted to approve the 
first recommendation. 


Mr. Schweppe then moved adop- 
tion of the following resolution: 
Resotvep, that the American Bar 
Association is of the opinion that the 
Draft International Covenant on Hu- 
man Rights as prepared at the April- 
May, 1951 session of the United Na- 
tions Commission on Human Rights 
is not in such form nor of such con- 
tent as to be suitable for approval and 
adoption by the General Assembly of 
the United Nations, or for ratification 
by the United States of America. 


In support of this proposal, Mr. 
Schweppe said that the Human 
Rights Commission had undertaken 
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under a new mandate from the Gen- 
eral Assembly to enlarge the Cove- 
nant for the first time by including 
economic, social and cultural rights, 
although it had originally been in- 
structed to amend and restudy the 
articles dealing with civil and politi- 
cal rights. The Human Rights Com- 
mission had not had time to com- 
plete its work, he said, and had made 
no changes in the parts of the draft 
that were the subjects of criticism in 
his Committee’s report last year. 

Mr. Tillett moved an amendment 
to the resolution, adding at the end 
the words “and that it should be re- 
submitted by the General Assembly 
to the United Nations’ Commission 
on Human Rights for further con- 
sideration of all its provisions with 
adequate time for the proper per- 
formance of this important work”. 
Mr. Tillett said that the General As- 
sembly had decided that civil and 
political rights, and economic, social 
and cultural rights should be in- 
cluded in one document; the Council 
apparently felt that it would be bet- 
ter to have them in two separate 
documents. His amendment, he said, 
would state the Association’s opinion 
that the matter ought to be resub- 
mitted to the Commission. If the 
General Assembly itself undertakes 
to rewrite the Covenant, Mr. Tillett 
said, the public would not have an 
opportunity to make their views 
known. 

Mr. Schweppe said that the Hu- 
man Rights Commission had not 
seen fit to request more time to work 
on the problem and that he did not 
see why the Association should ask 
for it for them on their behalf. It 
is not the function of the Association 
to tell the United Nations how it 
should deal with a particular prob- 
lem in the future, he declared. 

Mr. Holman called for the defeat 
of Mr. Tillett’s amendment. He de- 
clared that it amounted to quasi 
approval of the Draft Covenant by 
the Association and that the Associa- 
tion had never before given quasi 
approval to a matter of this kind. 

Charles S. Rhyne, of the District 
of Columbia, said that he thought 
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mend that the General Assembly 
send the matter back to the Com- 
mission instead of working out the 
problem itself. If the Assembly 
works out the problem, he said, we 
shall never get a chance to study it 
or comment on it. “I think it would 
be dangerous for us not to make 
this suggestion”, he declared. 

Mr. Tillett said that there was 
no quasi approval of the draft in 
the language of his amendment. The 
important thing was to request the 
Assembly itself not to work on the 
Covenant, he declared. 

The House voted against the 
amendment moved by Mr. Tillett 
and then voted to adopt the resolu- 
tion as presented by Mr. Schweppe. 

Continuing his report, Mr. 
Schweppe said that his Committee 
had adopted a resolution opposing 
an international criminal court for 
the trial of American citizens, but 
was withdrawing it from considera- 
tion at this time because a draft has 
been prepared under the U.N. pro- 
posing an international criminal 
tribunal. The Committee had not 
had an opportunity to see this pro- 
posal’ and therefore was deferring 
action on its resolution until after 
it had studied this new development, 
he explained. 

Mr. Schweppe’s last resolution 
was as follows: 

Reso.vep, That the American Bar 
Association authorizes its Committee 
on Peace and Law Through United 
Nations and Section of International 
and Comparative Law as occasion 
arises, to submit to the Congress of 
the United States, and to committees 
and members thereof, and to appro- 
priate officers and departments of the 
United States and to the United States 
Delegation to the United Nations (a) 
the resolution passed by the House of 
Delegates this day regarding the Draft 
International Covenant on Human 
Rights; and (b) the resolutions here- 
tofore passed by the House of Dele- 
gates regarding the Genocide Con- 
vention. 

In the event that either the Com- 
mittee on Peace and Law or the Sec- 
tion of International and Compara- 
tive Law, or any member thereof, is 
invited to communicate his views to 
any of the aforementioned bodies or 
persons on a subject within the juris- 





diction of such Committee or Section, 
as the case may be, the Chairmen of 
the Committee and of the Section 
shall be informed of such invitation 
and they may make such arrange- 
ments for the presentation as are 
appropriate, including authorization 
from the Board of Governors or a 
committee thereof. 


He explained that, under the 
rules of the Association, no commit- 
tee or member can speak for the As- 
sociation before a public body unless 
specifically authorized to do so by 
the House of Delegates or the Board 
of Governors. The Committee was 
once asked to appear in Washington 
and the request for permission to do 
so required a long exchange of tele- 
grams which turned out to be quite 
expensive. The resolution was in- 
tended to avoid that expense in the 
future, he said. 

After some discussion, the House 
adopted the resolution. 

Mr. Schweppe closed his report by 
saying that his Committee was not 
taking any action on a request made 
last year of it and the International 
Law Section to make recommenda- 
tions of amendments to the United 
Nations Charter that would tend to 
make that document a more effective 
instrument for preserving the peace 
and preventing aggression. He said 
that the Committee felt that the 
time was not propitious for such a 
course, since no document could 
solve the cold war, and, if the cold 
war were solved, there would be no 
reason to doubt that the present 
U.N. Charter was reasonably ade- 
quate to deal with questions of pre- 
serving peace and preventing wars. 


Three Groups To Study 
International Criminal Court 


George Maurice Morris, of the Dis- 
trict of Columbia, moved adoption 
of the following resolution: 
REsoLtvepD, That the matter of the 
subject of and the jurisdiction of an 
International Criminal Court be re- 
ferred to the Section of International 
and Comparative Law, the Section 
of Criminal Law, and the Committee 
on Peace and Law Through United 
Nations, for joint or separate study, 
and report to the House at its next 
meeting. 
Mr. Morris said that a committee 
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of the United Nations had com- 
pleted the draft of a statute for an 
international criminal court on Aug- 
ust 31 and that that draft is now to 
be distributed by the United Na- 
tions to the various countries for 
their comments. The United States 
will be asked to express its view on 
the matter, he said, and it was ap- 
propriate that the American Bar 
should study the question so as to 
be able to give their advice to the 
United States Government. 

Frank E. Holman, of Washington, 
said that he was opposed to the reso- 
lution. He declared that it was diffi- 
cult to arrange meetings between the 
Commitiee on Peace and Law and 
the International Law Section and 
that the Morris resolution would 
add a third group which would make 
the problem even more complicated. 
The matter has been considered by 
the Committee on Scope and Cor- 
relation a number of times, Mr. Hol- 
man pointed out, and that Commit- 
tee has defined the orbit of Section 
and Committee activity. He declared 
that the Criminal Law Section deals 
largely with domestic criminal law 
and said that he was sure that either 
the Committee on Peace and Law 
or the International Law Section 
would be glad to hear any interna- 
tional ideas the Criminal Law Sec- 
tion might have. 

Mr. Morris replied that he thought 
that the American Republic thrives 
on controversy and that it was a 
good thing to have differing views 
of various groups. The Section of 
Criminal Law is the logical group 
to ask to consider a criminal court, 
he declared. If that Section disagrees 
with the Committee or the Interna- 
tional Law Section, it will come in 
with its own report and the matter 
can be thoroughly discussed on the 
floor of the House, he said. 


The House voted 64-40 in favor of 
the resolution. 


Mr. Tillett, of the International 
Law Section, proposed the follow- 
ing resolution: 

Whereas, It is considered advan- 
tageous to have persons occupying 
positions of influence in legal fields 
in foreign countries become familiar 


with our democratic laws and institu- 
tions by means of visits, courses of 
lectures and personal presence in 
courts, law schools, bar association 
meetings and similar institutions, 

Now THEREFORE, Be It RESOLVED, 
That the American Bar Association 
pledges its support to exchange pro- 
grams with respect to interchange of 
judges, lawyers, professors and law 
students, and urges the co-operation 
of state and local bar associations and 
other organizations of lawyers in the 
encouragement and carrying out of 
such interchanges. 


The resolution was adopted after 
brief discussion. 

Charles H. Burton, of the District 
of Columbia, Chairman of the Jun- 
ior Bar Conference, reported that 
the Conference’s program of public 
information was continuing to re- 
ceive widespread acclaim. In addi- 
tion to the radio and television pro- 
grams sponsored for the last several 
years, Mr. Burton said that the Con- 
ference was now setting up a Speak- 
ers’ Bureau on Americanism. He 
reported that the American Law 
Student Association now has mem- 
bers in 82 of the 118 approved law 
schools in the country. The law stu- 
dent program endeavors to instill a 
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professional sense in law students 
and to assist the students in bridg- 
ing the gap between law school 
training and the problems of active 
practice. 

Richard Bentley, of Illinois, Chair- 
man of the Section of Legal Educa- 
tion and Admissions to the Bar, 
moved that resolutions be adopted 
giving provisional approval to the 
School of Law of Seton Hall Uni- 
versity, Newark, New Jersey, and to 
the John Marshall Law School, of 
Chicago. 

The House voted in favor of giv- 
ing provisional approval to these 
schools and then recessed at 12:30 
P.M. 


FIFTH SESSION 


® During its fifth session, the House voted to approve six resolutions offered by the 
Section of Patent, Trade-Mark and Copyright Law and nine resolutions offered by 
the Section of Taxation. It also heard the report of the Committee on Lawyer Census 
and considered the proposals of the Committee on Jurisprudence and Law Reform, 
adopting five of the eight resolutions recommended by that Committee. 


® The fifth session of the House was 
called to order by Chairman Willy at 
1:30 p.m. Thursday, September 20. 

Jennings Bailey, Jr., Chairman of 
the Section of Patent, Trade-Mark 
and Copyright Law, presented six 
resolutions for action by the House. 
These resolutions are too long to 
be reprinted here, but may be sum- 
marized as follows: 

1. A resolution supporting legis- 
lation to permit claiming of parts 
of a patentable combination in terms 
of the function of those parts. 

2. A resolution approving the fol- 
lowing principles: 

(a) That one of several joint in- 
ventors, or the owner of an invention, 


may file a patent application thereon, 
if the other coinventors or the in- 
ventor are unable or refuse to make 
such application, the patent, however, 
in either case to be issued to the in- 
ventor or inventors in the absence of 
an assignment by the persons not 
executing the application; 

(b) That a patent shall not be 
rendered invalid by the inadvertent 
failure to include all persons having 
a part in the invention, and chat 
provision should be made for the ad- 
dition of such persons as co-inventors 
either before or after the issuance of 
the patent. 


3. A resolution approving the 
principle that related claims of a 
patent should not be held invalid 
on the ground that only one, or 
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less than all, of several inventors had 
a part in the invention covered by a 
part only of the claims. 

4. A resolution approving the 
principle that co-owners of a patent, 
while each being free to make, use 
and sell the invention of the patent, 
should not be allowed to grant li- 
censes or assign their interests with- 
out either the consent of the other 
owners or an accounting to such oth- 
er owners. 

5. A resolution approving the 
principle that persons who actively 
induce the infringement of a patent, 
or who sell a part of a patented com- 
bination knowing that it is to be 
used in infringement of the patent, 
should be held liable as contribu- 
tory infringers. 

6. A resolution approving the 
principle that the United States 
should be allowed, in defending a 
suit for patent infringement, to in- 
terpose as a defense knowledge with- 
in its own files, prior to the date of 
invention of the patent in suit, of 
the invention, provided that the use 
upon which the suit is based was 
derived from such knowledge; but 
disapproving the allowing of such a 
defense when the use did not result 
from such knowledge. 

All these resolutions contained 
specific language of the proposed 
legislation or recommendation and 
all authorized the Section to com- 
municate the action of the Associa- 
tion to interested parties. 

The House voted to approve all 
the resolutions. 


Section of Taxation 

Makes Nine Proposals 

Morton P. Fisher, of Maryland, 
Chairman of the Section of Taxa- 
tion, had nine resolutions from his 
Section to be acted upon by the 
House. These resolutions set forth 
proposed changes in the Internal 
Revenue Code in express language, 
and consequently are too long for 
publication here. They are summa- 
rized below: 

]. The first resolution recom- 
mended retirement benefits for judges 
of the Tax Court of the United States 
and pensions for their widows. On 
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Mr. Fisher’s motion the portion of 
this resolution approving pensions 
for widows of judges was deleted, in 
line with the action of the House 
earlier (see page 869) refusing to rec- 
ommend pensions for widows of other 
federal judges. The House then 
adopted the resolution as amended. 

2. The Section’s second resolution 
proposed that Congress delegate to 
the Supreme Court of the United 
States the power to adopt uniform 
rules of procedure on review of de- 
cisions of the Tax Court. 

3. The third resolution advocated 
legislation permitting the filing of 
petitions in the Tax Court by regis- 
tered mail, the petition to be deemed 
filed when mailed. 


4. This resolution was intended to 
recommend freeing the Tax Court 
from the provisions of general legis- 
lation dealing with independent 
agencies of the Government unless 
the Tax Court was specifically men- 
tioned. Mr. Fisher explained that, 
while the Tax Court is a court for 
all practical purposes, technically it 
is merely an independent agency of 
the executive branch. This is often 
overlooked by Congress when gener- 
al legislation is passed relating to 
independent agencies, he said. 


5. This resolution was aimed at 
relieving what the Section consid- 
ered to be an injustice in the present 
tax law. If a taxpayer omits more 
than 25 per cent of his gross income 
from his tax return, the statutory 
period of limitations is extended 
from three to five years. The courts 
have construed this to apply even 
though full disclosure has been made 
to tax officials in a situation where 
there is a proper question as to 
whether certain items should be in- 
cluded in the gross return. The reso- 
lution favored an amendment to the 
Code to correct this inequity. 


6. This approved a proposal re- 
ported out by the Senate Finance 
Committee. If an American corpora- 
tion owns 50 per cent or more of the 
stock of a foreign subsidiary, it is 
entitled to certain foreign tax credits 
in relation to taxes paid by the 
subsidiary. If it owns but 49 per cent 





of the stock, no credit is allowed, and 
there is likewise no credit when 
three American corporations acting 
in concert establish a foreign subsid- 
iary in which each owns one-third 
of the stock, even though the foreign 
company is wholly American owned. 
The resolution approved changes 
in the code granting a credit in the 
last two situations. 

7. This resolution dealt with the 
following situation: Existing law 
permits certain deductions for war 
losses when the loss is deemed to have 
been incurred. There are many cases 
of subsequent recovery of the identi- 
cal property. As the law now stands, 
if the value of the recovered prop- 
erty exceeds the value of its basis at 
the time of its loss, the increase in val 
ue is subject to tax, even though the 
identical property has been recov- 
ered and the taxpayer has not real- 
ized any actual gain by sale or other 
disposition of the property. The 
proposal favored by the resolution 
would tax the recovered property at 
the time of its subsequent disposi- 
tion by the taxpayer and not at the 
time of its recovery. 

8. This resolution provided for 
off-setting gains and losses in trans- 
actions between the same related 
persons in the same taxable year. 
Under present law, two persons 
deemed to be closely related who 
enter into transactions selling prop- 
erty one to another, are taxed on the 
gains but their losses are disallowed. 
Mr. Fisher said that his Section was 
in agreement with the principle but 
that the present provisions were not 
practical. The proposed change 
would reduce the number of loop- 
holes and simplify the present 
statutes. 

9. The last resolution favored ex- 
emption of the proceeds of life in- 
surance paid by reason of the death 
of the insured even though the polli- 
cy may have been transferred for 
valuable consideration. The Sec- 
tion’s study of the matter, it was 
explained, has convinced it that 
Congress did not intend to make the 
proceeds of life insurance transferred 
for valuable consideration subject to 
income tax when the policy was 
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paid at death, as distinguished from 
a lifetime resale or cashing in of the 
policy. 

The last eight resolutions pro- 
posed by the Section, summarized 
above, were all also adopted by the 
House. t 

Charles S. Rhyne, of the District 
of Columbia, presented the follow- 
ing resolution at the request of the 
Section of Municipal Law: 

Be It REsoLvepD, By the members of 
the American Bar Association: 
Wuereas, The Section of Municipal 
Law has explored the possibility of 
joint study with other professional 
groups of problems of urban traffic 
congestion and has determined both 
that other professional groups are in- 
terested in participating in such an 
undertaking and that a project of this 
character would be feasible. 
WHEREAS, By action taken at its 
meciing on September 16, 1951, the 
Council of the Section by motion ap- 
proved preliminary action taken by 
the officers of the Section in relation 
to the organization of such a project 
and recommended that the Section 
participate in the project if approved 
by the House of Delegates of the 
American Bar Association. 
THEREFORE, Be It RESOLVED, That 

participation of the Section in a 

study of urban traffic congestion prob- 

lems jointly with other interested pro- 
fessional groups and other interested 
organizations is hereby approved. 


The House voted to adopt the 
resolution. 

William W. Evans, of New Jer- 
sey, reporting for the Committee on 
State Legislation, said that a large 
number of uniform acts had been 
introduced in the legislatures of the 
various states during the last year. 
He mentioned the State of Texas in 
particular, since seven acts had been 
introduced there and seven had 
been passed. He noted that South 
Dakota and Wisconsin were leading 
the nation in the number of adop- 
tions of Acts, having forty-nine and 
forty-seven respectively. 

Herbert G. Nilles, of North Da- 
kota, speaking for the Committee 
on Lawyer Census, made two recom- 
mendations, which were as follows: 

1. That the time limit for submit- 
ting to headquarters the names of 

Committee and Section personnel be 


reduced from 60 to 30 days after the 
Annual Meeting. 


Proceedings of the House of Delegates 





‘Wm INDUSTRIAL and COMMERCIAL 


2. That this Special Committee be 
continued. 

Mr. Nilles explained that the 
change in the requirement for sub- 
mitting names of Committee and 
Section personnel was necessary be- 
cause Martindale-Hubbell now lists 
the official family in its directory 
and its deadline requires having 
the information available at an ear- 
lier date. He added that Martindale- 
Hubbell furnishes the plates for 
printing the official American Bar 
Association Directory (commonly 
known as the “Red Book”), which 
means a considerable saving to the 
Association. 

The recommendations were ap- 
proved without debate. 


Jurisprudence Committee 
Submits Eight Resolutions 


Leonard D. Adkins, of New York, 
Chairman of the Committee on 
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Jurisprudence and Law Reform, had 
eight resolutions that required ac- 
tion by the House. The first of these 
was as follows: 

Resotvep, That the American Bar 
Association approves the submission 
to Congress and the enactment into 
law of a bill to amend Title 28 of the 
United States Code so as to make it 
clear that a corporation may sue the 
United States (when authorized to do 
so by Section 1346 of Title 28) either 
in the district in which it is incorpo- 
rated or in any district in which it is 
doing business. 

REso.veD, That the Standing Com- 
mittee on Jurisprudence and Law 
Reform be authorized to advocate the 
introduction and passage of such a 
bill in the Congress of the United 
States by all appropriate means. 

Mr. Adkins explained that under 
the present law a corporation may 
sue the United States in tax cases but 
that the decisions are in conflict as 
to whether the suit may be brought 
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only in the district of incorporation 
or whether it may also brought in 
districts where the corporation is 
doing business. 

The House adopted the resolu- 
tion. 

Mr. Adkin’s second resolution was 
this: 

Resotvep, That the American Bar 
Association disapproves and opposes 
the enactment into law of H.R. 2424 
in the 82nd Congress entitled “A 
Bill to Require that Cases in Which 
The Supreme Court Has Original 
Jurisdiction be Decided by the Affirm- 
ative Vote of at Least Five Members 
of the Court” and directs the Stand- 
ing Committee on Jurisprudence and 
Law Reform to oppose its passage 
by all appropriate means. 

He explained that the Committee 
felt that the original jurisdiction of 
the Supreme Court was of no greater 
importance than its appellate juris- 
diction. 

The House voted to adopt this 
resolution. 

The next resolution of the Com- 
mittee reads as follows: 

Reso.vep, That the American Bar 
Association approves the enactment 
into law of H.R. 111 in the 82nd 
Congress which proposes to amend 
Section 633 of Title 28 of the United 
States Code so as to substitute for 
fees now paid United States Commis- 
sioners, other than National Park 
Commissioners, for specific services 
annual compensation at rates fixed 
from time to time by the Judicial 
Conference of the United States. 

REso.vep, That the Standing Com- 
mittee on Jurisprudence and Law 
Reform be authorized to advocate the 
passage of H.R. 111 by all appropriate 
means. 

Mr. Adkins said that it seemed 
to be the consensus that the present 
fee system for United States Com- 
missioners was antiquated and that 
H.R. 111 does provide a more reason- 
able system for the present-day prac- 
tices. 

The fourth recommendation of 
the Committee was against H.R. 
4826 which seeks to prohibit bail 
in cases of conviction of espionage, 
treason, sedition or subversive activi- 
ties. Mr. Adkins said that his Com- 
mittee realized that the problem was 
serious, but felt that the matter 
might better be left to the discretion 
of trial judges rather than to approve 
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legislation that might result in de- 
priving defendants of their primary 
rights in many doubtful cases. 

Tracy E. Griffin, of Washington, 
said that he doubted whether the 
members had had time to read the 
“brief” on Communist tactics pre- 
pared by the Committee To Study 
Communist Tactics and Objectives. 
He felt that the members of the 
House should have time to consider 
that before acting upon this resolu- 
tion. On his motion, the House 
voted to defer action on the proposal 
until the Mid-Winter Meeting of the 
House. 

The fifth resolution was as fol- 
lows: 

Resotvep, That the American Bar 
Association take no action in respect 
of a resolution submitted to the 
Board of Governors by Mr. George 
Washington Williams of Baltimore, 
Maryland, contemplating a constitu- 
tional amendment limiting the powers 
of the Federal Government with re- 
spect to laws and treaties conflicting 
with state laws, nationalization of 
labor, business, industry or the pro- 
fessions and other matters. 

It was the feeling of the Commit 
tee, Mr. Adkins said, that no such 
constitutional amendment could 
ever be obtained. The House voted 
to adopt the Committee’s resolution. 

The next resolution would have 
placed the Association on record as 
favoring “appropriate procedure” 
to require appointees to the Fed- 
eral Bench to have had-an aggregate 
of at least ten years’ experience either 
as a practicing lawyer or as a judge. 
A similar proposal recommended by 
the Committee was referred back to 
it at the February, 1950, meeting of 
the House on the ground that the 
ianguage then proposed would have 
excluded persons fully qualified. 

In reply to a question put by 
Chairman Willy, Mr. Adkins said 
that the resolution called for approv- 
al of the principle only and not for 
approval of specific legislation or a 
constitutional amendment. Chair- 


man Willy said that he thought that 
the language went further than that. 
On motion of David F. Maxwell, of 
Pennsylvania, the House referred 
the resolution back to the Commit- 





tee for further report at the Mid- 
Year Meeting. 

The next resolution dealt with the 
question of a federal code of ethics. 
Bills setting up such a code had 
been referred to the Committee at 
the last meeting of the House. The 
Committee felt that such a code ol 
ethics would be in conflict with the 
present Code of Professional Ethics 
and its resolution therefore recom- 
mended that the proposal be not 
approved. 

John Kirkland Clark, of New 
York, said that some jurisdictions 
had not approved a code of ethics 
and that this might provide a code 
to guide federal district courts in 
such cases. 

Edwin M. Otterbourg, of New 
York, said that he was in favor of 
the purpose of the resolution but 
felt that it was badly worded. “I: 
puts us on record as being opposed 
to, in some way, the Supreme Court 
promulgating a Code of Ethics”, he 
declared. 

On motion of Mr. Clark, the reso- 
lution was referred back to the Com- 
mittee for further study and report 
to the House. 

The last resolution of the Juris- 
prudence and Law Reform Com- 
mittee was as follows: 

Reso.tvep, That the American Bar 
Association disapproves and opposes 
the enactment into law of H.R. 2393 
in the 82nd Congress entitled “A Bill 
to Amend Title 28 of the United 
States Code to Authorize the Chief 
Justice of the United States to Assign 
Circuit Judges to Sit Upon the Su- 
preme Court in the Place of any 
Justice Who Is Unable to Serve” and 
directs the Standing Committee on 
Jurisprudence and Law Reform to 
oppose its passage by all appropriate 
means. 

The Committee and the Section of 
Judicial Administration had con- 
ferred on this matter, Mr. Adkins 
reported, and were agreed that the 
pending bill referred to in the reso- 
lution was unnecessary. 

The House voted to adopt the 
resolution. 

On Mr. Maxwell’s motion, the 
House voted to continue the Wash- 
ington Committee. 

This session recessed at 2:45 p.m. 
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SIXTH SESSION 


® This last session was very short and only two affirmative actions were taken. One 


was on a resolution introduced by John W. Davis, of New York, calling upon the two 


major political parties to pledge themselves in their 1952 platforms to appointment of 


only the best qualified men to the federal Bench. The second was an expression of 


thanks to the lawyers of New York for their hospitality during the Annual Meeting. 


® The last session of the House con- 
vened at 9:30 a.M., Friday, Septem- 
ber 21. Chairman Willy presided. 


Kenneth C. Royall, of New York, 
Chairman of the Committee on 
Business and Legal Problems in 
Occupied and ECA Countries, gave 
his report. He recalled that his re- 
port last year covered France and 
England. This year’s report dealt 
with Norway, Denmark, Sweden, 
Belgium, The Netherlands, Western 
Germany and Japan. He declared 
that the Committee felt that its work 
was finished and that it should not 
be continued, Chairman Willy ruled 
that the Committee automatically 
died and that no affirmative action 
was necessary to administer a coup 
de grace. 


Chairman Willy said that nine- 
teen resolutions had been intro- 
duced in the Assembly, which had 
been meeting concurrently with the 
House, only one of which had been 
adopted by the Assembly. Intro- 
duced in the Assembly by John W. 
Davis, of New York, it reads as 
follows: 


Wuereas, A qualified and inde- 
pendent judiciary is necessary for the 
maintenance of a coordinate branch 
of our Government and for the pro- 
tection and the maintenance of indi- 
vidual freedom and rights; and 

Wuereas, The American Bar As- 
sociation is in a position to give im- 
partial and expert views to assist those 
responsible for the selection of our 
judges; and 

Wuereas, It is desirable in the in- 
terests of the people of this country 
that each of the two major parties 
shall, before election, pledge and state 
the policy that the party and its 
candidate for the presidency of this 
nation and its candidates for the 
Senate will follow with relation to 
the selection of judges, which policy 
shall include the principles herein- 
after set forth, 

Now THEREFORE Be It RESOLVED, 


1. That the President of this As- 
sociation appoint a special committee 
of not more than seven to call on the 
Platform Committee of each of the 
two major political parties at its 
National Convention in 1952 and 
request in behalf of this Association 
the adoption of a plank in its plat- 
form pledging itself and its candidate 
for President, and its candidates for 
the Senate to the following: 

(a) That only the best qualified 
persons available shall be selected 
for appointment to judicial offices; 
and 

(b) That the President before nom- 
inating and the Senate before con- 
firming shall request the report and 
the recommendation of the Committee 
on Federal Judiciary of the American 
Bar Association. 


On motion of Secretary Stecher, 
the House voted to concur in the 
action of the Assembly adopting the 
resolution. 

Copies of the report of the Board 
of Governors had been distributed 
to members of the House. The re- 
port required no action by the dele- 
gates and, on motion of the Secre- 
tary, was received and filed. 

Charles S. Rhyne, Chairman of the 
Committee on Draft, proposed the 
following resolution, which was 
adopted on his motion: 

Wuereas, The lawyers of New York, 
and their ladies, have individually 
and collectively extended the warmest 
of welcomes to the members of the 
American Bar Association and their 
families in attendance at this great 
annual convention, and to our dis- 
tinguished guests from abroad; and 

Wuereas, This welcome was fol- 
lowed up with hospitality and en- 
tertainment unexcelled in the 73-year 
history of the American Bar Associ- 
ation; 

Now THerRerore Be It REsOLven, 
That the American Bar Association 
does hereby record its thanks and ap- 
preciation to the seven host bar 
associations and to each and every 
member thereof and their ladies. 


The business of the House had 
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now been concluded and the mem- 
bers called upon Douglas Hudson, of 
Kansas, to answer charges of “fraud 
and deceit” which had been lodged 
against him for allowing himself to 
be re-elected to the House after an- 
nouncing his retirement at the last 
meeting. The charges of “fraud and 
deceit” had been made to lighten 
the atmosphere after a week of hard 
work. Perhaps the final paragraph 
of Mr. Hudson’s answer deserves 
quotation: “Frankly, I have been 
in associations in war, in the Marine 
war; I have associated in the state 
legislature of our state. There is a 
camaraderie which exists in this 
House of Delegates which is akin to 
the camaraderie between men who 
serve their country in time of war, 
a rich, warm, fine affection which I 
am going to miss.” 

Chairman Willy replied that the 
House hoped that it would have a 
farewell speech from him every year. 

The House adjourned sine die at 
9:55 A.M. 
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Telephone 5723, Yakima, Washington. 





LAW BOOKS—WE CAN SUPPLY THE FOL- 

lowing sets at this time: Air Law Review, com- 
plete set—U. S. Atty. General Ops., Vols. 1 to 
date—Decs, of Comm. of Patents, Vols. 1 to date— 
National Labor Relations, Vols. 1 to date—Federal 
Reporter, Vols. 1-300, 2nd Series, Vols. 1 to date, 
Saepnment, Vols. 1 to date—Yale Law Journal, 
Vols. 1-25—Yale Law Journal, Vols. 1-57—Public 
Utilities Reports, complete set—-New Hampshire 
Reports, Vols. 1-63 incl—American Journal of 
International Law, Vols. 1 to date. Fn ag & Co., 
Inc., 251 Main Street, Buffalo 3, N. Y. 





“THE HAND OF HAUPTMANN,” STORY OF 

Lindberg Case by ument Expert Cited by 
John Henry Wi bt ie 368 Pages, 7” Illustra- 
tions. Price $ ere , J. H. Haare, 
15 Park ky New Svori 7, N. 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Ceci Sxirwits, 
306 West ist Street, Los Angeles 12, California. 





LAW BOOKS BOUGHT, SOLD, EXCHANGED. 
Invinc Kotus, 514 Ford Building, Vancouver, 
Washington. 





LOWEST PRICES USED LAW BOOKS— 

complete stocks on hand, sets and texte—Law 
Libraries appraised and bought. Nationa, Law 
Lrsmany Apprarsat Assx., 538 Dearborn St., 
Chicago 5S, Ill. 





HANDWRITING EXPERTS 





EDWARD OSCAR HEINRICH, B.S., 24 CALI- 
fornia St., San Francisco 11. Documents of an 
kind, any language, expertised in connection wi 
their use as 1 evidence. 
Mt ceyecre-¢ jocuments visited throughout Pacific 


** Established 1913. Report for . Agee Claim- 
ants before Mixed Claim United 
States and Germany, 1929. 1939, Black Tom aed 
nites cases, New York; see Docket Nos. 803, 
811 et al. 
wl Mortimer A, Heinrich, B.S., Associate, Hono- 
lulu 3. 





CHARLES C. SCOTT, KANSAS CITY, MIS. 
souri. Identification of handwriting and type- 


writin oe of ee (Deciph erment 
4 = ~ a Full ped labora’ = 
evidence” for court. Fully neal tory. 

lified witness. Member iety of 


Documen‘ 
ing. Telephone Victor 8540. 


MISCELLANEOUS 





CHICAGO PUBLIC RECORDS. A SEARCH 

and reporting service for out of town attorneys 
having need for information contained in Chicago 
and Cook County public records, at nominal cost. 
Charges submitted ypen request. Inquiries an- 
swered promptly. Lawyers Service Bureau of 
Chicago. 6350 North Clark Street, Chicago 26, Illi- 
nois. Telephone RO gers Park 4-1434. 





LOOKING FOR A PUBLISHER? OUR POLICY 

is to encourage new authors. If you are seekin 
a publisher, write for FREE BOOKLET L 
Vantage Press, 230 W. 41, N. Y. 18. 





ROBES 





TURICIAL POSES CUSTOM TAILORED— 
Bay of yt oO gg ranteed 
spy peg & Srmoz, 

na 7-9 Weat ‘36th a Tee var b me. Be 





SHORTHAND REPORTERS 





NOTICE YOUR NEW YORK DEPOSI- 
nons interrogatories before Irwin R. Stone, 

Shorthand Reporter and Notary Pu B.... 

Nassau Street, New York 38, New York 

2.0448. Member New York ‘State and National 

Shorthand Reporters Associations since 1938. 





POSITIONS WANTED 





NEW YORK LAWYER—WITH LARGE FIRM 

over twenty years, specializing in realty titles, 
public utilities, mortgages and estates. Desires 
move to warmer climate. Willing to enter corpora- 
tion employment. Age 46. Box 





CHEMICAL PATENT LAWYER—FIVE 

years patent law. Two years chemical industria! 
experience, two years postgraduate chemistry 
Highest scholastic honors; J. D., Order 4 Coif, 
Law Review. Married, family. an salary in 
excess of $7,500. Age 28. Box N}. 
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The President of A.B.A. says 
**Legal Aid is the means of meeting a critical problem of the legal pro- 
fession. Here are the facts. Every lawyer and many laymen should have 


them.” HOWARD L. BARKDULL 











Nemes 
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ABOUT THE BOOK 


«, .. the most authoritative compilation of acts concerning Legal 
Aid that can be found anywhere” says Reginald H. Smith, Director 


of the Survey of the Legal Profession. 


LEGAL AID 


Published by = / if ud IN THE 


mm ‘ . \ im the 
The Lawyers Co-operative a: Stales 
SL (invitee 


Publishing Company 






EMERY A. BROWNEL 


i by Emery A. Brownell 
in cooperation with The Sur- 
vey of the Legal Profession ae 
; i ’ ¢ 357 pages 
under the auspices of the 

e 39 tables: 5 charts 


© Price $4.50 


American Bar Association 


Seventy-five years of American experience in providing free legal 
service for both civil and criminal cases is reviewed and evaluated 
in collaboration with distinguished experts in both fields and cor- 


respondents appointed for each state. 


Based upon careful research, the book summarizes the extent, na- 
ture, and adequacy of the existing facilities whereby persons unable 


to pay fees may secure justice. 


As several Chief Justices of the United States have made plain, 
Legal Aid has become of critical importance because it operates in 
precisely that area where our legal institutions are vulnerable to 


attack and are now being attacked. 


Order from: The Lawyers Co-operative Publishing Company 
= Rochester 14, New York sss 














PLEADING 


Volume 71 CORPUS JURIS SECUNDUM is devoted 


in its entirety to this most important and technical 


field of the law. 


The text constitutes a complete restatement of all 
common law and statutory phases of the subject and 
the footnotes afford access to all reported cases from 


both State and Federal Courts of record. 


Equally important, there is an exhaustive fact word 
index of 143 pages, containing thousands upon thou- 
sends of index lines, which make finding the law on 


any point simplicity itself. 


Be sure to consult this outstanding law book when- 


ever you are interested in pleading your client’s cause. 


THE AMERICAN LAW BOOK COMPANY 


BROOKLYN 1, NEW YORK 














